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Subject: Merced Intermodal Track Connection Project (Project)
Notice of Preparation (NOP) of an Environmental Impact Report
State Clearinghouse No. 2023010061

Dear Dan Leauvitt:

The California Department of Fish and Wildlife (CDFW) received a NOP from the San
Joaquin Joint Powers Authority for the above-referenced Project pursuant to the
California Environmental Quality Act (CEQA) and CEQA Guidelines.!

Thank you for the opportunity to provide comments and recommendations regarding
those activities involved in the Project that may affect California fish and wildlife.
Likewise, CDFW appreciates the opportunity to provide comments regarding those
aspects of the Project that CDFW, by law, may be required to carry out or approve
through the exercise of its own regulatory authority under Fish and Game Code.

CDFW ROLE

CDFW is California’s Trustee Agency for fish and wildlife resources and holds those
resources in trust by statute for all the people of the State (Fish & G. Code, 88 711.7,
subd. (a) & 1802; Pub. Resources Code, § 21070; CEQA Guidelines § 15386, subd.
(a)). CDFW, in its trustee capacity, has jurisdiction over the conservation, protection,
and management of fish, wildlife, native plants, and habitat necessary for biologically
sustainable populations of those species (Id., § 1802). Similarly, for purposes of CEQA,
CDFW is charged by law to provide, as available, biological expertise during public

1 CEQA is codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.
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agency environmental review efforts, focusing specifically on projects and related
activities that have the potential to adversely affect fish and wildlife resources.

CDFW is also submitting comments as a Responsible Agency under CEQA (Pub.
Resources Code, § 21069; CEQA Guidelines, § 15381). CDFW expects that it may
need to exercise regulatory authority as provided by the Fish and Game Code. As
proposed, for example, the Project may be subject to CDFW'’s lake and streambed
alteration regulatory authority (Fish & G. Code, 8 1600 et seq.). Likewise, to the extent
implementation of the Project as proposed may result in “take” as defined by State law
of any species protected under the California Endangered Species Act (CESA) (Fish &
G. Code, 8§ 2050 et seq.), related authorization as provided by the Fish and Game Code
will be required.

Nesting Birds: CDFW has jurisdiction over actions with potential to result in the
disturbance or destruction of active nest sites or the unauthorized take of birds. Fish
and Game Code sections that protect birds, their eggs and nests include, sections 3503
(regarding unlawful take, possession or needless destruction of the nest or eggs of any
bird), 3503.5 (regarding the take, possession or destruction of any birds-of-prey or their
nests or eggs), and 3513 (regarding unlawful take of any migratory nongame bird).

PROJECT DESCRIPTION SUMMARY
Proponent: San Joaquin Joint Powers Authority

Objective: The Project includes a new track connection from the BNSF corridor to the
proposed integrated station in downtown Merced between R and O Streets, in addition
to a new platform that will allow for a cross-platform transfer between the San Joaquin
and High-Speed Rail (HSR). The Project only includes the construction of the track
connection and the San Joaquin platforms; it does not include the construction of the
rest of the integrated stations. The Project would consist of the following: new
passenger rail connection for the San Joaquin from BNSF north of State Route (SR) 59,
running along the SR 59 corridor and immediately west of the ACE/Union Pacific
Railroad (UPRR) corridor, to the southern terminus at the proposed integrated station;
shifting ACE/UPRR spur track that accesses industrial area north of SR 59; new aerial
guideway on the west side of the ACE/UPRR corridor that would connect into the east
side of the HSR platform (which would be shared with the San Joaquin); and expansion
of the approved ACE Merced Layover and Maintenance Facility to include new and
upgraded tracks for San Joaquin trains and joint use of the initial facility for both ACE
and the San Joaquin trains.

Location: The Project site located entirely within Merced County and almost entirely
within the city limits of Merced. A small portion of the Project near Ashby Road and
Miles Court is outside the city limits of Merced.
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Timeframe: Unspecified.
COMMENTS AND RECOMMENDATIONS

CDFW offers the following comments and recommendations to assist the San Joaquin
Joint Powers Authority in adequately identifying and/or mitigating the Project’s
significant, or potentially significant, direct and indirect impacts on fish and wildlife
(biological) resources. Editorial comments or other suggestions may also be included to
improve the EIR for this Project.

The EIR that will be prepared will determine the likely environmental impacts associated
with the Project. CDFW is concerned regarding potential impacts to special-status
species from the ground disturbance development activities, including but not limited to,
the State threatened Swainson’s hawk (Buteo swainsoni).

Swainson’s Hawk (SWHA)

SWHA exhibit high nest-site fidelity year after year in the San Joaquin Valley (CDFW
2016). The Project as proposed will involve noise, groundwork, and movement of
workers that could affect nests and has the potential to result in nest abandonment,
significantly impacting local nesting SWHA. Without appropriate avoidance and
minimization measures for SWHA, potential significant impacts that may result from
Project activities include nest abandonment, and reduced nesting success (loss or
reduced health or vigor of eggs or young) from loss of foraging habitat.

CDFW recommends that survey-level protocols follow the survey methods developed
by the Swainson’s Hawk Technical Advisory Committee (SWHA TAC 2000) for SWHA.
In addition, CDFW recommends a minimum no-disturbance buffer of 0.5-mile be
delineated around active nests until the breeding season has ended or until a qualified
biologist has determined that the birds have fledged and are no longer reliant upon the
nest or parental care for survival. If take could occur as a result of Project
implementation, acquisition of a State ITP would be warranted.

Nesting birds

CDFW encourages that Project implementation occur during the bird non-nesting
season; however, if ground-disturbing or vegetation-disturbing activities must occur
during the breeding season (February through mid-September), the Project proponent is
responsible for ensuring that implementation of the Project does not result in violation of
the Migratory Bird Treaty Act or relevant Fish and Game Codes as referenced above.

To evaluate Project-related impacts on nesting birds, CDFW recommends that a
qualified wildlife biologist conduct pre-activity surveys for active nests no more than 10
days prior to the start of ground or vegetation disturbance to maximize the probability
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that nests that could potentially be impacted are detected. CDFW recommends a
minimum no-disturbance buffer of 250 feet around active nests of non-listed bird
species and a 500-foot no-disturbance buffer around active nests of non-listed raptors.
These buffers are advised to remain in place until the breeding season has ended or
until a qualified biologist has determined that the birds have fledged and are no longer
reliant upon the nest or on-site parental care for survival.

Lake and Stream Alteration: The Project site is adjacent to Bear Creek and Fahrens
Creek/Black Rascal Creek. Therefore, the Project may be subject to notification under
Fish and Game Code Section 1602. Fish and Game Code section 1602 requires the
Project proponent to notify CDFW prior to commencing any activity that may

(a) substantially divert or obstruct the natural flow of any river, stream, or lake;

(b) substantially change or use any material from the bed, bank, or channel of any river,
stream, or lake; or (c) deposit debris, waste or other materials that could pass into any
river, stream, or lake. “Any river, stream, or lake” includes those that are ephemeral or
intermittent as well as those that are perennial in nature. If a Lake or Streambed
Alteration Agreement (LSA Agreement) is needed, CDFW is required to comply with
CEQA in the issuance of an LSA Agreement. For additional information on notification
requirements, please contact our staff in the LSA Program at (559) 243-4593, or by
electronic mail at RALSA@wildlife.gov.

CDFW is available to meet with you ahead of draft EIR preparation to discuss potential
impacts and possible mitigation measures for some or all of the resources that may be
analyzed in the EIR. If you have any questions, please contact Jim Vang,
Environmental Scientist, at the address provided on this letterhead, by telephone at
(559) 580-3203, or by electronic mail at Jim.Vang@wildlife.ca.gov.

Sincerely,

DocuSigned by:

Ohlee vinte

FA83F09FEQ8945A. ..

Julie A. Vance
Regional Manager

ec. State Clearinghouse
state.clearinghouse@opr.ca.gov

CDFW LSA/1600; RALSA@wildlife.ca.qgov
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