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This assessment is based on information available at the time of the study and on-site
conditions that were observed on the date of the site visit referenced in the report. In cases
where little information is known about species occurrences and habitat requirements, the
species evaluation was based on best professional judgment of the biologist with experience
working with the species and habitats. For some threatened and endangered species, a site
survey at the level conducted for this report may not be sufficient to determine presence or
absence of a species to the specifications of regulatory agencies. Please be advised it is your
responsibility to make sure you comply with the County ordinances regarding setbacks,
endangered species regulations, and other natural resource regulations that may pertain to
your property.
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EXECUTIVE SUMMARY

This report presents the results of a biological resources assessment conducted for
approximately three acres located at 12990 Spruce Grove Road in Lower Lake, Lake County,
California. The project site is located on a portion of Assessor Parcel 012-067-40

on Section 19 of the Middletown U.S.G.S. topographic map approximately 9 miles north east of
Middletown.

The purpose of the assessment is to identify special-status plant and wildlife species and
sensitive habitats (including wetlands) that have the potential to occur on or in the vicinity of
the study area to determine if a proposed one-acre outdoor grow could potentially affect these
resources. Based on information and data collected for the analysis, appropriate mitigation
measures designed to minimize and/or avoid potential biological resource impacts are
provided.

The property is accessed by an existing dirt road east of Spruce Grove Road at an elevation of
approximately 1600 feet. The areas proposed for cultivation include an existing grassland area,
an existing cannabis outdoor grow, and a disturbed area to be used for an indoor grow as
shown on the site plan.

A pond is located south and west of the proposed cannabis grow areas and is potentially
subject to U.S. Army Corps of Engineers jurisdiction as described in Section 2.0. A setback of
150 feet from this watercourse will be maintained per State Water Quality Control Board policy
for cannabis projects. A small ephemeral drainage approximately 2 feet wide was identified on
the eastern portion of the Study Area. A 100-foot setback from this area will be maintained in
accordance with setbacks from Class 2 watercourses. The adjacent grasslands and trees
provide potential habitat for nesting birds and raptors as described in Section 3.0. The pond and
adjacent grasslands provide potential habitat for western pond turtle as well. The proposed
grow sites provides a relatively low potential for special-status plants as referenced in this
report in Section 4.0.



Figure 1: Location of Project Area
12990 Spruce Grove Road, Lower Lake, CA
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1.0 INTRODUCTION

This report presents the results of a biological resources assessment conducted for
approximately three acres located at 12990 Spruce Grove Road, Lake County, California. The
project site is located on a portion of Assessor Parcel 012-067-40 on Section 19 of the
Middletown U.S.G.S. topographic map approximately 9 miles northeast of Middletown.
Historically much of the site was used for walnut orchards and as a result native vegetation
removed.

The purpose of the assessment is to identify special-status plant and wildlife species and
sensitive habitats (including wetlands) that have the potential to occur on or in the vicinity of
the study area to determine if a proposed one-acre outdoor grow could potentially affect these
resources. Based on information and data collected for the analysis, appropriate mitigation
measures designed to minimize and/or avoid potential biological resource impacts are
provided.

The property is accessed by an existing dirt road east of Spruce Grove Road and occurs at an
elevation of approximately 1,600 feet.

Areas proposed for cannabis cultivation are shown on the site plans and include a 3-acre outdoor
cultivation project with an additional 500 square feet of indoor cultivation.

Area A proposed for outdoor cannabis operation looking northeast.



Existing structure on Area C.



i LAk
i

Hillside used to graze pigs proposed for outdoor grow on Area D.

According to the project applicant, there will not be any water diversion from the pond. Water
tanks located on the hilltop north of proposed grow area A will be used as a water source for
the grow operations.

2.0 WETLANDS ASSESSMENT

2.1 Corps of Engineers Jurisdictional Criteria Review

Unless exempt from regulation, all proposed discharges of dredged or fill material into waters
of the United States require U.S. Army Corps of Engineers (Corps) authorization under Section
404 of the Clean Water Act (33 U.S.C. 1344) and Clean Water Act Section 401 authorization
from the Regional Water Quality Control Board (RWQCB). Waters of the United States
generally include tidal waters, lakes, ponds, rivers, streams (including intermittent streams),
wetlands (excluding isolated wetlands for the Corps), and farmed wetlands.

The Corps identifies wetlands using a "multi-parameter approach" which requires positive
wetland indicators in three distinct environmental categories: hydrology, soils, and vegetation.
The Interim Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Arid
West, which was released in early 2007 and revised in 2008 (version 2.0), is utilized when
conducting jurisdictional wetland determinations in areas identified within the boundaries of
the Arid West (U.S. Army Corps of Engineers, 2008). The project site falls within the Arid West
region and wetlands identified on the site were delineated using that guidance.
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2.1.1 Potential Wetlands

Section 328.3 of the Federal Code of Regulations defines wetlands as:

"Those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas."

EPA, 40 CFR 230.3 and CE, 33 CFR 328.3 (b)

The three parameters used to delineate wetlands are the presence of hydrophytic vegetation,
wetland hydrology, and hydric soils. According to the Corps Manual, for areas not considered
“problem areas” or “atypical situations”:

"....[E]vidence of a minimum of one positive wetland indicator from each parameter (hydrology,
soil, and vegetation) must be found in order to make a positive wetland delineation."

Vegetation

Plant species identified are assigned a wetland status according to the U.S. Fish and Wildlife
Service list of plant species that occur in wetlands (Reed 1988). This wetland classification
system is based on the expected frequency of occurrence in wetlands as follows:

OBL Always found in wetlands >99% frequency
FACW Usually found in wetlands 67-99%

FAC Equal in wetland or non-wetlands  34-66%

FACU Usually found in non-wetlands 1-33%

UPL/NL Upland/Not listed (upland) <1%

The Corps Manual and Supplements require that a three-step process be conducted to
determine if hydrophytic vegetation is present. The first step is the Dominance Test (Indicator
1); the second is the Prevalence Index (Indicator 2); the third is Morphological Adaptations
(Indicator 3). The Dominance Test requires the delineator to apply the “50/20 rule”. The
dominant species are chosen independently from each stratum of the community. In general,
dominant species are determined for each vegetation stratum from a sampling plot of an
appropriate size surrounding the sample point. Dominants are defined as the most abundant
species that individually or collectively account for more than 50 percent of the total vegetative
cover in the stratum, plus any other species that, by itself, accounts for at least 20 percent of
the total cover. If greater than 50 percent of the dominant species has an OBL, FACW, or FAC
status, the sample point meets the hydrophytic vegetation criterion.
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If the sample point fails the 50/20 rule and both hydric soils and wetland hydrology are not
present, then the sample point does not meet the hydrophytic vegetation criterion, unless the
site is a problematic wetland situation. However, if the sample point fails Indicator 1, but hydric
soils and wetland hydrology are both present, the delineator must apply the Indicator 2,
Prevalence Index. The Indicator 3, Morphological Adaptations, is rarely used in this region.

Hydrology

The Corps jurisdictional wetland hydrology criterion is satisfied if an area is inundated or
saturated for a period sufficient to create anoxic soil conditions during the growing season (a
minimum of 14 consecutive days). Evidence of wetland hydrology can include primary
indicators, such as visible inundation or saturation or oxidized root channels, or secondary
indicators such as the FAC-neutral test or the presence of a shallow aquitard. Only one primary
indicator is required to meet the wetland hydrology criterion; however, if secondary indicators
are used, at least two secondary indicators must be present to conclude that an area has
wetland hydrology.

Soils
The Natural Resource Conservation Service (NRCS) defines a hydric soil as follows:

“A hydric soil is a soil that formed under conditions of saturation, flooding, or ponding long
enough during the growing season to develop anaerobic conditions in the upper part.” Federal
Register July 13, 1994, U.S. Department of Agriculture, NRCS

Soils formed over long periods under wetland (anaerobic) conditions often possess
characteristics that indicate they meet the definition of hydric soils. The supplement provides a
list of the hydric soil indicators that are known to occur in region. Soil samples were collected
and described according to the methods provided in the supplements. Soil chroma and values
were determined using a Munsell soil color chart (Kollmorgen 1975). If any of the soil samples
met one or more of the hydric soil indicators described in the supplement hydric soils were
determined to be present.

2.1.2 Waters of the U.S. (Other Waters)

“Other waters” or “Waters of the United States” (WUS) other than wetlands are also potentially
subject to Corps jurisdiction. WUS subject to Corps jurisdiction include ponds, lakes, rivers,
streams (including ephemeral and intermittent streams), and all areas below the High Tide Line
(HTL) subject to tidal influence. Jurisdiction in non-tidal areas extends to the ordinary high
water mark (OHWM) defined as:
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“...that line on the shore established by the fluctuations of water and indicated by physical
characteristics such as clear, natural line impresses on the bank, shelving, changes in the
characteristics of the soil, destruction of terrestrial vegetation, the presence of litter and debris,

or other appropriate means that consider the characteristics of the surrounding areas.”
Federal Register Vol. 51, No. 219, Part 328.3 (e). November 13, 1986

2.2 Central Valley Regional Water Quality Control Board

The Regional Water Quality Control Board regulates waters of the State pursuant to Sections
13260(a)(1) and 13050(e) of the State Water Code, and the Porter Cologne Act. In addition,
anyone proposing to conduct a project that requires a federal permit or involves dredge or fill
activities that may result in a discharge to U.S. surface waters and/or "Waters of the State" are
required to obtain a Clean Water Act (CWA) Section 401 Water Quality Certification and/or
Waste Discharge Requirements (Dredge/Fill Projects) from the Regional Water Quality Control
Board, verifying that the project activities will comply with state water quality standards. The
most common federal permit for dredge and fill activities is a CWA Section 404 permit issued by
the Corps of Engineers (North Coast Regional Water Quality Control Board, 2007). In general,
the RWQCB employs similar wetland delineation techniques for identifying wetland areas
potentially subject to its regulation.

Section 401 of the CWA grants each state the right to ensure that the State's interests are
protected on any federally permitted activity occurring in or adjacent to Waters of the State. In
California, the Regional Water Quality Control Boards (Regional Board) are the agency
mandated to ensure protection of the State's waters. So if a proposed project requires a U.S.
Army Corps of Engineers CWA Section 404 permit, falls under other federal jurisdiction, and has
the potential to impact Waters of the State, the Regional Water Quality Control Board will
regulate the project and associated activities through a Water Quality Certification
determination (Section 401) (North Coast Regional Water Quality Control Board, 2007).

However, if a proposed project does not require a federal permit, but does involve dredge or fill
activities that may result in a fill discharge to "Waters of the State", the Regional Board has the
option to regulate the project under it's state authority (Porter-Cologne) in the form of Waste
Discharge Requirements or Waiver of Waste Discharge Requirements {North Coast Regional
Water Quality Control Board, 2007). Waters of the State include isolated wetlands, which are
not regulated by the Corps.

2.3 California Department of Fish and Wildlife

Activities that result in the substantial modification of the bed, bank or channel of a stream or
lake may require a Streambed Alteration Agreement from the California Department of Fish
and Wildlife (CDFW) pursuant to Sections 1600-1607 of the California Fish and Game Code. On
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streams, creeks and rivers, the extent of CDFW jurisdiction extends from the top of bank to top
of bank or the outer limits of the riparian canopy, whichever is wider. There is no proposed use
of the pond and a setback of 150 feet will be maintained. The ephemeral drainage ditch will
also be avoided with a setback.

2.4 Background review

Prior to conducting the on-site wetlands assessment within the study area, various background
materials relating to the site were reviewed. These include aerials from Google earth and the
Middletown U.S.G.S. 7.5-minute quadrangle. A pond was identified south and west of the
proposed grow areas but this feature will not be impacted by project activities. Topographic
relief suggests the potential occurrence of ephemeral drainages near the property mostly to
the north. Asbill Creek is shown as a blue line creek on the USGS map and on Google earth but
this creek is well outside the project area to the northwest and upslope of the proposed
operation.

Additionally, the Soil Survey of Lake County (web Soil Survey) was reviewed to determine if any
of the soils on the project site are mapped as hydric soils. The presence of a hydric soil-mapping
unit on a project site suggests the presence of potential wetland habitats and therefore is
another tool used in potential wetland identification.

Soils on the site are mapped as Skyhigh-Asbill complex on the northern portion of the site
which is mostly chaparral habitat. The remainder of the site, with the exception of the pond, is
mapped as Sobrante-Guenoc-Hambright complex 15-30 percent slopes. Neither of these soil
units is listed as a hydric soil on the National Hydric Soil List.

2.5 Wetland Assessment and Results

On August 7, 2019 a wetland delineation was conducted within Study Area. The parcels were
walked to identify potential wetlands based on visual observation; if a potential wetland
feature was identified (primarily by presence of hydrophytic vegetation or soil saturation or
ponding or evidence of ponding such as algal matting) a data sample point was taken.

A large pond is located to the west and south of the proposed grow areas but a setback of at
least 150 feet per State Water Quality Control Board requirements for perennial watercourses
will be maintained for this area. This area is shown on Figure 1 and on the site plans. An
ephemeral drainage ditch measuring approximately 2 feet wide was observed on the southern
portion of the property north of the pond and west of grow area C. This area has a rocky
substrate and appears to only convey water during storm events.
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Pond located west and south of proposed grow areas.

3.0 SPECIAL-STATUS SPECIES REGULATORY FRAMEWORK

Special-status plants and animals are legally protected under the State and Federal Endangered
Species Acts or other regulations, and species that are considered rare by the scientific
community. Special status species include those plants and wildlife species that have been
formally listed, are proposed as endangered or threatened, or are candidates for such listing
under the federal Endangered Species Act (ESA) or California Endangered Species Act (CESA).
These acts afford protection to both listed and proposed species. In addition, California
Department of Fish and Wildlife (CDFW) Species of Special Concern, which are species that face
extirpation in California if current population and habitat trends continue, U.S. Fish and Wildlife
Service (USFWS) Birds of Conservation Concern, and CDFW special status invertebrates are all
considered special status species. Although CDFW Species of Special Concern generally have no
special legal status, they are given special consideration under the California Environmental
Quality Act (CEQA). In addition to regulations for special status species, most birds in the
United States, including non-status species, aie protected by the Migratory Bird Treaty Act of
1918. Under this legislation, destroying active nests, eggs, and young is illegal.

To obtain up-to-date conservation information U.S. Fish and Wildlife Service (USFWS) species
lists were reviewed for federally listed species (including Proposed and Candidate species) and
California Department of Fish and Wildlife (CDFW) species lists for State of California listed
species were also reviewed. Special-status species also include those with California Rare Plant
Rank (CRPR) 1A (Plants Presumed Extinct in California), CRPR 1B (Plants Rare, Threatened, or
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Endangered in California and Elsewhere), or CRPR 2 (Plants Rare, Threatened, or Endangered in
California, But More Common Elsewhere), as indicated by the CNPS /nventory (CNPS 2019).
Impacts to these species must be reviewed under the provisions of the California Environmental
Quality Act (CEQA) Guidelines.

Rare plants are defined here to include: (1) all plants that are federal- or state listed as rare,
threatened, or endangered, or a candidate for listing; (2) all plants ranked by the California
Natural Diversity Database (CNDDB) and the California Native Plant Society (CNPS) as California
Rare Plant Rank (CRPR) 1,2, 3, or 4. Locally rare species if present, are also included in this
report.

3.1 Special-status Animals

3.1.1 Background Review

The California Department of Fish and Wildlife’s Natural Diversity Database (CNDDB) was
reviewed (Middletown and surrounding quadrangles) to identify special-status species
potentially occurring on or in the vicinity of the project site. Species recorded as occurring
within a 5-mile radius are illustrated on Figure 2.

3.1.2 Field Reconnaissance

Located in a rural part of Lake County and abutting large open spaces, the project site and
environs provide habitat for a variety of terrestrial wildlife including mountain lion, coyote, fox,
rabbits, squirrels and skunks and a variety of avian species including downy woodpecker,
Steller’s jay, red-tailed hawk and turkey vulture.

On August 7, 2019 a reconnaissance level survey of the site was conducted. The focus of the
survey was to identify whether suitable habitat elements for each of the special status species
documented in the surrounding vicinity or in the range of the project site are present on the
project site or not and whether the project would have the potential to result in impacts to any
of these species and/or their habitats either on- or off-site. Habitat elements examined
included the presence of: dispersal habitat, foraging habitat, refugia or estivation habitat, and
breeding (or nesting) habitat.

3.1.3 Results

Eight special-status wildlife species have been documented within five miles of the Project Site
(Figure 2). Based on the biological communities present on the project site, the site and
surrounding grasslands has the potential to provide potential habitat for nesting birds and
raptors. Western pond turtle may also be present in the pond located east of the site and could
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use adjacent grasslands for nesting. Trees on the site provide potential habitat for special-
status bats but according to the project applicant no trees will be removed with project
activities.

Species that may potentially be impacted by the proposed projects are described below.

Nesting Birds

The grasslands and oak trees on and adjacent to the site provides potential nesting habitat for a
variety of nesting birds and raptors. Birds and raptors are protected under the federal
Migratory Bird Treaty Act (50 CFR 10.13). Their nest, eggs, and young are also protected under
California Fish and Wildlife Code (§3503, §3503.5, and §3800). In addition, raptors such as the
prairie falcon (Falco Mexicanus) are “fully protected” under Fish and Wildlife Code (§3511).
Fully protected raptors cannot be taken or possessed (that is, kept in captivity) at any time.
Nesting season for birds in California generally occurs between February 1* and August 15%,

Western pond turtle

The Western pond turtle (Emys marmorata){aka Pacific pond turtle) is the only native
freshwater turtle in California. The species is considered a Species of Special Concern by the
California Department of Fish and Wildlife. This turtle is uncommon to common in suitable
aquatic habitat throughout California. Western pond turtle inhabits annual and perennial
aquatic habitats including man-made habitats, such as coastal lagoons, lakes, ponds, marshes,
rivers, and streams from sea level to 5,500 feet in elevation. This species requires low-flowing
or stagnant freshwater aquatic habitat with suitable basking structures, including rocks, logs,
algal mats, mud banks and sand. To escape periods of high water flow, high salinity, or
prolonged dry conditions, Western pond turtle may move upstream and/or take refuge in
vegetated, upland habitat for up to four months, though aquatic habitat is preferred (Rathbun
et al. 2002). Western pond turtle nests from late April through July. This species requires open,
dry upland habitat with friable soils for nesting and prefer to nest on unshaded slopes within 5
to 100 meters of suitable aquatic habitat. Females venture from water for several hours in the
late afternoon or evening during the nesting season to excavate a nest, lay eggs, and bury the
eggs to incubate and protect them. Hatchlings generally emerge in late fall but may overwinter
in the nest and emerge in early spring of the following year. Western pond turtie may be
present in the pond south and east of the grow site and may use adjacent areas for nesting.



Figure 2 Special Status Animal Species within 1 Mile and 5 Miles of the Project Site
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Endangered in California and Elsewhere), or CRPR 2 (Plants Rare, Threatened, or Endangered in
California, But More Common Elsewhere), as indicated by the CNPS Inventory (CNPS 2019).
Impacts to these species must be reviewed under the provisions of the California Environmental
Quality Act (CEQA) Guidelines.

Rare plants are defined here to include: (1) all plants that are federal- or state listed as rare,
threatened, or endangered, or a candidate for listing; (2) all plants ranked by the California
Natural Diversity Database (CNDDB) and the California Native Plant Society (CNPS) as California
Rare Plant Rank (CRPR) 1,2, 3, or 4. Locally rare species if present, are also included in this
report.

3.1 Special-status Animals

3.1.1 Background Review

The California Department of Fish and Wildlife’s Natural Diversity Database (CNDDB) was
reviewed (Middletown and surrounding quadrangles) to identify special-status species
potentially occurring on or in the vicinity of the project site. Species recorded as occurring
within a 5-mile radius are illustrated on Figure 2.

3.1.2 Field Reconnaissance

Located in a rural part of Lake County and abutting large open spaces, the project site and
environs provide habitat for a variety of terrestrial wildlife including mountain lion, coyote, fox,
rabbits, squirrels and skunks and a variety of avian species including downy woodpecker,
Steller’s jay, red-tailed hawk and turkey vulture.

On August 7, 2019 a reconnaissance level survey of the site was conducted. The focus of the
survey was to identify whether suitable habitat elements for each of the special status species
documented in the surrounding vicinity or in the range of the project site are present on the
project site or not and whether the project would have the potential to result in impacts to any
of these species and/or their habitats either on- or off-site. Habitat elements examined
included the presence of: dispersal habitat, foraging habitat, refugia or estivation habitat, and
breeding (or nesting) habitat.

3.1.3 Results

Eight special-status wildlife species have been documented within five miles of the Project Site
(Figure 2). Based on the biological communities present on the project site, the site and
surrounding grasslands has the potential to provide potential habitat for nesting birds and
raptors. Western pond turtle may also be present in the pond located east of the site and could
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3.1.6 Recommendations and Mitigation Measures

The following mitigation measures are recommended for minimizing potential impacts to
special-status species potentially occurring on or in the vicinity of the project site.

Nesting Birds

If project activities occur during the breeding season (February 1 through August 31), a
qualified biologist will conduct a breeding bird survey no more than 14 days prior to project
activities to determine if any birds are nesting in trees on or adjacent to the study area. This
will include areas where water wells and security fencing will be installed.

If active nests are found close enough to the study to affect breeding success, the biologist will
establish an appropriate exclusion zone around the nest. This exclusion zone may be modified
depending upon the species, nest location, and existing visual buffers. Once all young have
become independent of the nest, vegetation removal and grading may take place in the former
exclusion zone.

If initial work is delayed or there is a break in project activities of greater than 14 days within
the bird-nesting season, then a follow-up nesting bird survey should be performed to ensure no
nests have been established in the interim.

Western pond turtle

Western pond turtle if present in the pond south and west of the proposed grow areas may use
the adjacent lands to nest.

* Work within 100 meters of the pond should be initiated outside the nesting season for
pond turtle, which is from May to October 1. If work cannot be initiated outside the
nesting season, then a pre-construction survey in all work areas within 100 meters of
the lower pond is recommended. Alternatively, an exclusion fence may be placed
between the pond and proposed activities if the fencing is installed prior to May 1.

In addition, prior to construction, all workers on the crew should be trained by a qualified
biologist as to the sensitivity of the turtle potentially occurring in the project area.

Best management practices

In addition to the above mitigation measures, the following best management practices are
recommended.
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* All foods and food-related trash items will be enclosed in sealed trash containers at the
end of each day and removed from the site every three days.

* No pets will be allowed on the project site.
* No more than a maximum speed limit of 15 mph will be permitted.

* All equipment will be maintained such that there will be no leaks of automotive fluids
such as gasoline, oils, or solvents.

* Hazardous materials such as fuels, oils, solvents, etc., will be stored in sealable
containers in a desighated location that is at least 200 feet from aquatic habitats. All
fueling and maintenance of vehicles and other equipment and staging areas will occur
at least 200 feet from any aquatic habitat.

3.2 Special-status Plants

A database query of the CNDDB and the CNPS Electronic Inventory within a 5-mile radius of the
parcels was conducted to assess the potential for sensitive communities and/or special-status
plant species that may have the potential to occur in the Project Area. These species are listed
on Figure 3 and in Table 2.

Based on a review of the literature and site evaluation on August 7, 2019, it was determined
that Areas C and D are unlikely to support special-status plants due to the highly disturbed
nature of these areas. Areas A and B have a low potential to support special-status plants due
to historic agricultural use on the property.



Figure 3 Special Status Plant Species within 1 Mile and 5 Miles of the Project Site
12990 Spruce Grove Road, Lower Lake, CA
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