
United States Department of the Interior 
PACIFIC REGIONAL OFFICE 

2800 COTTAGE WAY, ROOM W-2820 
SACRAMENTO, CA 95825 

DEC 1 3 201 
In Reply Refer To 

Real Estate Services 
TR-4609-PS 

Case Number: 15203 

Certified Mail - Return Receipt Requested 7019 0140 0000 7334 4357 

Tuolumne Band of Me-Wuk Indians of the Tuolumne Rancheria of California 

P.O. Box 699 

Tuolumne, CA 95379 

NOTICE OF DECISION 

Dear Applicant: 

3ovemors Office of Pl nning & Research 

DEC 18 2019 

STATE CLEARINGHOUSE 

This decision is a result of our analysis of an application filed by Tuolumne Band of Me-Wuk Indians 
of the Tuolumne Rancheria of California for trust acquisition offee lands. The property is described as 
follows: 

See "Exhibit A" for legal descriptions. 

Regulatory Authority 

The applicable regulations are set forth in the Code of Federal Regulations (CFR) Title 25, Part 151. 
The regulations specify that it is the Secretary's policy to accept lands "in trust" for the benefit of 
Tribes when such acquisition is authorized by an Act of Congress; and, ( 1) when such lands are within 
the exterior boundaries of the Tribe's reservation, or adjacent thereto, or within a Tribal consolidation 
area, or (2) when the Tribe already owns an interest in the land; or (3) when the Secretary determines 
that the land is necessary to facilitate Tribal self-determination, economic development, or Indian 
housing. 

This acquisition facilitates Tribal Self-Determination. Therefore, it is within the land acquisition policy 
as set forth by the Secretary of the Interior. 

Pursuant to 25 CFR Part 151, the Secretary will consider the following requirements in evaluating 
tribal requests for the acquisition of lands in trust status, when the land is located within or contiguous 
to the tribe's reservation, and the acquisition is not mandated: 

(a) The existence of Statutory Authority for the acquisition and any limitations contained in such 
authority; (b) need of the individual Indian or the Tribe for additional land; (c) the purpose for 
which the land will be used; (d) if the land is to be acquired for an individual Indian, the amount of 
trust or restricted land already owned by or for that individual and the degree to which he needs 
assistance in handling his affairs; (e) impact on the State and its political subdivisions resulting from 
removal of the land from the tax rolls; (f) jurisdictional problems and potential conflict of land use 
which may arise; (g) whether the Bureau of Indian Affairs is equipped to discharge the additional 
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responsibilities resulting from the acquisition of the land in trust status; and, (h) the extent to which 
the applicant has provided information that allows the Secretary to comply with 516 DM 6, 
appendix 4, National Environmental Policy Act Revised Implementing Procedures, and 602 DM 2, 
Land Acquisitions. 

Our review of the requirements to evaluate this Tribal request as set forth in 25 Code of Federal 
Regulations,§ 151.10 (a) through (h), determined the following: 

1. 25 CFR § 151.10 (a) Statutory authority for the acquisition of the property. 

25 U.S.C 5108 INDIAN REORG ACT JUNE 18 1934 (48 STAT. 984) 

2. 25 CFR § 151.10 (b)-The need of the individual Indian or a Tribe for additional land. 

The acquisition of the Norton and Bartholomew property in trust for the Tribe will help to further 
the Tribe's goals ofrestoring the tribal land base, rebuilding the Tribe's economy, establishing 
consistent tribal/federal ownership of all lands within the Tribe's Rancheria, and help to preserve 
local flora and wildlife in a manner consistent with cultural values. The Tribe's current land base is 
largely comprised of hilly, remote land with hard soils which are not readily conducive for 
residential, governmental, and commercial development. Most of these sites lack water systems, 
waste disposal systems, telecommunications capability, and have limited access roads. As a result, 
the Tribe's ability to meet its future development needs have been strained for some time. The 
Tribe is fully aware of the effect of conveying the subject parcels to the United States to be held in 
trust for the Tribe, including the significant degree of oversight that will be exercised by the 
Bureau of Indian Affairs once the parcels are accepted into trust. 

3. 25 CFR § 151.10 (c) - Purpose for which the property will be used. 

The subject property consists of three parcels ofland totaling 100.33 acres, more or less, 
commonly referred to as assessor's parcel numbers 062-020-062-000 and 062-020-043-000 
(Norton) and 062-020-063-000 (Bartholomew). The subject property is contiguous to lands held in 
trust for the Tuolumne Rancheria. The Norton and Bartholomew parcels consist of primarily 
undeveloped open space. Currently, Norton contains two removable steel workshop buildings and 
a well, and Bartholomew contains a single family residence. The Tribe has no plans to change the 
use of the property. 

4. 25 CFR § 151.10 (d)- If the land is to be acquired for an individual Indian, the amount of 
trust or restricted land already owned by or for that individual and the degree to which he needs 
assistance in handling his affairs. 

NIA 

5. 25 CFR § 151.10 (e)- Impact on State and its political subdivisions resulting from the 
removal of this property from the tax rolls. 
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Parcels accepted into federal trust status are exempt from taxation and would be removed from the 
County's taxing jurisdiction. In the 2019-2020 tax years, the total tax assessed on the subject 
property was $16,644.48. During the comment period, none of the solicited agencies indicated that 
any adverse impacts would result from the removal of the subject parcel from the tax rolls. 
Transferring the subject property into trust will not have a significant impact on the state of 
California or Tuolumne County's tax revenue because the amount of property taxes assessed on 
these parcels is small in comparison to the County's annual property tax revenue. The Tribe has an 
excellent working relationship with Tuolumne County. The Tribe and the County have a 
memorandum of understanding (MOU) which provides a binding annual payment to the County in 
order to offset any costs or losses the county incurs from providing services to the Rancheria and 
tribally owned lands. Further, most of the Rancheria's emergency patrols and initial emergency 
responses are provided by the Tribal Security Force. Additionally, the Tribe also funds its own 
Tribal Fire Department which responds to both wild land and residential fires on and off Rancheria 
lands under a mutual-aid assistance agreement with the County and State. 

6. 25 CFR § 151.10 (f) - Jurisdictional problems and potential conflicts of land use. 

The Tribe does not anticipate that any significant jurisdictional conflicts will occur as a result of 
transfer of the Norton and Bartholomew property into trust. The subject property is contiguous to 
lands held in trust for the Tribe. Currently, the property is zoned agricultural. The Tribe has no 
plans to change the use of the property; therefore it is unlikely that any jurisdictional conflicts will 
arise. The land presently is subject to the full civil/regulatory and criminal/prohibitory jurisdiction 
of the state of California and Tuolumne County. Once the land is accepted into trust and becomes 
part of the Rancheria, the state of California will have the same territorial and adjudicatory 
jurisdiction over the land, persons and transactions on the land as the state has over other Indian 
country within the state. Under 18 U.S.C. § 1162 and 28 U.S.C. § 1360 (P.L. 83-280), except as 
otherwise expressly provided in those statutes, the state of California would retain jurisdiction to 
enforce its criminal/prohibitory law against all persons and conduct occurring on the land. 
Transfer of the Norton and Bartholomew property into trust will not have an effect on Tuolumne 
County's regulatory jurisdiction or zoning over the subject property as the property will be subject 
to tribal, not county regulatory jurisdiction and zoning regulations. The Tribe will continue to 
provide protection to the subject property through the Tribal Security Force and Tribal Fire 
Departments. 

7. 25 CFR § 151.10 (g) - Whether the Bureau of Indian Affairs is equipped to discharge the 
additional responsibilities. 

Acceptance of the Norton and Bartholomew property into federal trust status should not impose 
any additional responsibilities or burdens on the BIA beyond those already inherent in the federal 
trusteeship over the existing Tuolumne Rancheria. The Tribe currently funds many of its existing 
services with the Tribe's gaming and economic development revenue. This acquisition anticipates 
no change in land use on the subject property; and therefore, any additional responsibilities 
resulting from this transaction will be minimal. 

8. 25 CFR § 151.10 (h) - Environmental Compliance: 
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National Environmental Policy Act Compliance 

The BIA's guidelines for National Environmental Policy Act of 1969 (NEPA) compliance are set forth 
in the Bureau of Indian Affairs manual (59 IAM). The proposed action herein has been determined not 
to require the preparation of either an Environmental Assessment (EA) or an Environmental Impact 
Statement (EIA). A Categorical Exclusion for the acquisition of Norton was approved by this Agency 
on November 12, 2019 a Categorical Exclusion for the acquisition of Bartholomew was approved by 
this Agency on October 2, 2019. Compliance with NEPA has been completed. 

National Historic Preservation Act (NHPA) Compliance 

Section 106 of the National Historic Preservation Act (NHPA) requires federal agencies to consider the 
effects of their land acquisition approvals with the potential to affect historic properties. No change in 
land use is planned for the Bartholomew or Norton acquisitions. Therefore, the BIA determined there 
is no potential to affect historic properties on the Bartholomew or Norton properties. 

Endangered Species Act (ESA) Compliance 

The Endangered Species Act (ESA) requires federal agencies to determine if its action may affect a 
threatened or endangered species. BIA reviews concluded no affects to endangered or threatened 
species would result from the Norton or Bartholomew acquisitions. 

Hazardous Substances Determination 

In accordance with Interior Department Policy (602 DM 2), we are charged with the responsibility of 
conducting a site assessment for the purposes of determining the potential of, and extent of liability 
from hazardous substances or other environmental remediation or injury. Phase I Environmental Site 
Assessments (ESAs) were conducted for the Norton property on January 25, 201 7 and for the 
Bartholomew property on February 26, 2018. Neither ESA found any hazardous materials 
contamination rising to level of a "Recognized Environmental Condition." Thus, no further 
investigation or remediation is required. Updated Phase I ESAs will be conducted within six months 
of the acceptance of title to ensure there are no significant changes to conditions on the properties. 

Conclusion 

Based on the foregoing, we at this time issue notice of our intent to accept the subject real property 
into trust. The subject acquisition will vest title in the United States of America in trust for the 
Tuolumne Band ofMe-Wuk Indians of the Tuolumne Rancheria of California in accordance with the 
Indian Reorganization Act (IRA) ofJune 18, 1934 (48 Stat. 984; 25 U.S.C. § 5108 (previously§ 465). 
The applicable regulations are set forth in the Code of Federal Regulations, Title 25, INDIANS, Part 
151, as amended. 

Notice of Appeal 
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Any party who wishes to seek judicial review of this decision must first exhaust adm inistrative 
remedies. The Regional Director's decision may be appealed to the Interior Board of Indian 
Appeals (IBIA) in accordance with the regulations in 43 C.F.R. 4.310-4.340. 

If you choose to appeal this decision, your notice of appeal to the IBIA must be signed by you or 
your attorney and must be either postmarked and mailed (if you use mail) or delivered (if you 
use another means of physical delivery, such as FedEx or UPS) to the IBIA within 30 days 
from the date of receipt of this decision. The regulations do not authorize filings by 
facsimile/fax or by electronic means. Your notice of appeal should clearly identify the decision 
being appealed. You must send your original notice of appeal to the IBIA at the following 
address: Interior Board of Indian Appeals, Office of Hearings and Appeals, U.S. Department of the 
Interior, 80 l North Quincy Street, Suite 300, Arlington, Virginia 22203. You must send copies of 
your notice of appeal to (1) the Assistant Secretary - Indian Affairs, U.S. Department of the 
Interior, MS-4141-MIB, 1849 C Street N. W., Washington, D.C. 20240; (2) each interested party 
known to you; and (3) the Regional Director. Your notice of appeal sent to the 18 IA must include a 
statement certifying that you have sent copies to these officials and interested parties and should 
identify them by names or titles and addresses. 

If you file a notice of appeal, the IBIA will notify you of further procedures. Ifno appeal is timely 
filed, this decision will become final for the Department of the Interior at the expiration of the 
appeal period. No extension of time may be granted for filing a notice of appeal. 

Sincerely, 

tln<4 ½l{f!u-/-::; <!A k;; 
REGIO~L DIRECTOR 

Enclosure(s) 
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cc: 

BY CERTIFIED MAIL: 

CALIFORNIA STATE CLEARINGHOUSE OFFICE OF PLANNING AND RESEARCH 

P.O. BOX 3044 

SACRAMENTO, CA 95814 

Certified Mail ID: 7019 0140 0000 7334 4234 

SARA DRAKE, DEPUTY ATTORNEY GENERAL STATE OF CALIFORNIA DEPARTMENT 
OF JUSTICE 

P.O. BOX 944255 

SACRAMENTO, CA 94244-2250 

Certified Mail ID: 7019 0140 0000 7334 4241 

SENIOR ADVISOR FOR TRIBAL NEGOTIATIONS OFFICE OF THE GOVERNOR 

STATE CAPITOL BUILDING, SUITE 1173 

SACRAMENTO, CA 95814 

Certified Mail ID: 7019 0140 0000 7334 4258 

TUOLUMNE COUNTY ADMINISTRATIVE OFFICER 

2 SOUTH GREEN STREET 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 7334 4265 

TUOLUMNE COUNTY ASSESSOR'S OFFICE 

2 SOUTH GREENT STREET 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 7334 4272 

TUOLUMNE COUNTY BOARD OF SUPERVISORS 

2 SOUTH GREEN STREET 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 7334 4289 

TUOLUMNE COUNTY PLANNING DIVISION 

2 SOUTH GREEN STREET 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 7334 4296 

TUOLUMNE COUNTY SHERIFF'S OFFICE 

28 NORTH LOWER SUNSET DRIVE 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 7334 4302 

TUOLUMNE COUNTY TREASURER AND TAX COLLECTOR 

2 SOUTH GREEN STREET 

SONORA, CA 95370 

Certified Mail ID: 7019 0140 0000 73 34 4319 

UNITED STATES HOUSE OF REPRESENTATIVES 4TH DISTRICT 

2200A DOUGLAS BOULEVARD 

SUITE 240 
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ROSEVILLE, CA 95661 

Certified Mail ID: 7019 0140 0000 7334 4326 
UNITED STATES SENATOR DIANNE FEINSTEIN 

331 HART SENATE BUILDING 

WASHINGTON, DC 20510 

Certified Mail ID: 7019 0140 0000 7334 4333 

CHICKEN RANCH RANCHERIA OF ME-WUK INDIANS OF CALIFORNIA 

P.O. BOX 1159 
JAMESTOWN, CA 95327 

Certified Mail ID: 7019 0140 0000 7334 4340 

BY FIRST CLASS MAIL: 

CENTRAL CALIFORNIA AGENCY 

650 CAPITOL MALL, SUITE 8-500 

SACRAMENTO, CA 95814 

FrNnno 1 
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Case Number: 15203 -------------
Applicant Name: Tuolumne Band ofMe-Wuk 

Indians of the Tuolumne 
Rancheria of California 

LEGAL DESCRIPTION EXHIBIT A 

Tract ID: 
Tract Name: BARTHOLOMEW 

Land Area 

634 

Land Area Name 

TUOLUMNE 

Tract Number LTRO Region 

SACRAMENTO, CA PACIFIC 
Agency 

CENTRAL 
CALIFORNIA 

AGENCY 
Legal Description 

REGIONAL OFFICE 

Section 

5 

Township 

001. 00N 

Range 

016.00E CALIFORNIA 

County 

TUOLUMNE 

Meridian 

Mount 
Diablo 

METES AND BOUNDS: PARCEL B, AS SHOWN AND DELINEATED ON THAT CERTAIN PARCEL MAP 
FILED IN THE OFFICE OF THE COUNTY RECORDER ON MAY 29, 1981 IN BOOK 16 OF PARCEL 
MAPS, AT PAGES 62 & 63, AS INSTRUMENT NO. 6717, TUOLUMNE COUNTY OFFICIAL RECORDS. 
EXCEPTING THEREFROM THE MOBILE HOME OR MANUFACTURED HOUSING UNIT AND APPURTENANCES, 
IF ANY LOCATED ON SAID LAND. 

6 001.00N 016.00E CALIFORNIA TUOLUMNE Mount 
Diablo 

METES AND BOUNDS: PARCEL B, AS SHOWN AND DELINEATED ON THAT CERTAIN PARCEL MAP 
FILED IN THE OFFICE OF THE COUNTY RECORDER ON MAY 29, 1981 IN BOOK 16 OF PARCEL 
MAPS, AT PAGES 62 & 63, AS INSTRUMENT NO. 6717, TUOLUMNE COUNTY OFFICIAL RECORDS. 
EXCEPTING THEREFROM THE MOBILE HOME OR MANUFACTURED HOUSING UNIT AND APPURTENANCES, 
IF ANY LOCATED ON SAID LAND. 

Tract ID: 
Tract Name: NORTON 

Land Area 

634 

Land Area Name 

TUOLUMNE 

Tract Number LTRO Region 

SACRAMENTO, CA PACIFIC 
Agency 

CENTRAL 
CALIFORNIA 

AGENCY 
Legal Description 

REGIONAL OFFICE 

Section Township Range 

016. 00E 

State 

CALIFORNIA 
County 

TUOLUMNE 

Meridian 

5 001. 00N Mount 
Diablo 

METES AND BOUNDS: PARCEL 1: PARCEL A, AS SHOWN AND DELINEATED ON THAT CERTAIN 
PARCEL MAP FILED IN THE OFFICE OF THE COUNTY RECORDER ON MAY 29, 1981 IN BOOK 16 OF 
PARCEL MAPS, AT PAGES 62 & 63, AS INSTRUMENT NO. 6717, TUOLUMNE COUNTY OFFICIAL 
RECORDS. EXCEPTING THEREFROM THE THREE MOBILE HOMES OR MANUFACTURED HOUSING 
UNITS AND APPURTENANCES, IF ANY, LOCATED ON SAID LAND. 

6 001.00N 016.00E CALIFORNIA TUOLUMNE Mount 
Diablo 

METES AND BOUNDS: PARCEL 1: PARCEL A, AS SHOWN AND DELINEATED ON THAT CERTAIN 
PARCEL MAP FILED IN THE OFFICE OF THE COUNTY RECORDER ON MAY 29, 1981 IN BOOK 16 OF 
PARCEL MAPS, AT PAGES 62 & 63, AS INSTRUMENT NO. 6717, TUOLUMNE COUNTY OFFICIAL 
RECORDS. EXCEPTING THEREFROM THE THREE MOBILE HOMES OR MANUFACTURED HOUSING UNITS 
AND APPURTENANCES, IF ANY, LOCATED ON SAID LAND. PARCEL TWO: ALL THAT CERTAIN 
REAL PROPERTY SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF TUOLUMNE AND BEING A 
PORTION OF THE SOUTHEAST¼ OF THE NORTHEAST¼ OF SECTION 6, TOWNSHIP l NORTH, RANGE 
16 EAST, MOUNT DIABLO BASE AND MERIDIAN, BEING MORE PARTICULARLY DESCRIBED AS 
FOLLOWS: BEGINNING AT THE TUOLUMNE COUNTY STANDARD BRASS CAP MONUMENT SET UPON 
THE SOUTHEAST CORNER TO THE ABOVEMENTIONED 1/16 SECTION CORNER AND RUNNING THENCE 
ON AND ALONG THE EAST BOUNDARY TO SAID 1/16 SECTION NORTH 03°19'24" EAST 299.47 
FEET TO A 5/8" RE-BAR WITH L.S. TAG NO. 2308. THENCE LEAVING THE SAID EAST BOUNDARY 
AND RUNNING NORTH 86°40'36'' WEST 290.91 FEET TO 5/8" RE-BAR WITH L.S. TAG NO. 
2308; THENCE SOUTH 03°19'24" WEST 299.47 FEET TO 5/8'' RE-BAR WITH L.S. TAG NO. 
2308; THENCE SOUTH 86°40'36" EAST 290.91 FEET TO THE POINT OF BEGINNING. 
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Resources 

Both (Mineral 
and Surface) 

Acres 

20.440 

29.600 

Resources 

Both (Mineral 
and Surface) 

Acres 

5.780 

44.510 



Excerpt - Title 43, Code of Federal Regulations 

Office of the Secretary, Interior 

state specifically and concisely the 
grounds upon which it is based. 

(b) Notice; burden of proof. The ORA 
deciding official will. upon receipt of a 
demand for hearing. set a time and 
place therefor and must mail notice 
thereof to all parties in interest not 
less than 30 days in advance ; provided , 
however. that such dat.e must be set 
after the expiration of the 60-day pe
riod fixed for tbe filing of the demand 
for hearing as provided in § 4 .305(a). At 
the hearing , each party challenging the 
tribe 's claim to purchase the interests 
in question or the valuation of the in
terests as set forth in t.he valuation re
port will have the burden of proving his 
or her position. 

(c) Decision after hearing; appeal. 
Upon conclusion of t he h earing. the 
OHA deciding offi cial will issu e a deci
sion which determine all of t he issues 
including, but not limi ted to. a judg
ment establishing tbe fair market 
value of the in teres t s purchased by the 
tribe , including any adjus tm ent thereof 
made necessary by the surviving 
spouse 's decision to reserve a life es
tate in one-half of the interests. T11 e 
decision must specify the right of ap
peal to the Board of Indian Appea ls 
within 60 days from th e date of the de
c1s1on in a cco rd a n ce with §§ 4.310 
through 4.323. The OHA dec iding offi
cial must lodge the compl e te record re
lating to the demand for hearing with 
the title plant as provided in §4 .236(b). 
furnish a duplicate record thereof to 
the Superintendent, and mail a notice 
of such action togethe r with a copy of 
the decision to each party i n interest. 

~ 4.306 Time for payment. 

A tribe must pay the full fair m a. rk eL 
,·alue of the inter st· pu rcha. et.1 . as se t 
forth in the valua tion report or a: de
termined after hearing in accordance 
with §4 .305. whi chever is applka lJle. 
within 2 years from t h e date of d,, ce
uent 's death or wi t hi n l year fr om the 
date of notice of purcha se. wh icheve r 
eomes later. 

~ 4.307 Title. 
Upon payment by the tribe of the in

terests purchased. the Superintenden t 
must issue a certificat e t,o the OHA de
ciding official that this has been done 
llnd file therewith such documents in 

99 

§ 4.310 

support thereof as t he OHA deciding of
ficial may require. The OHA deciding 
official will then issue an order that 
the United States holds title to such 
interest.s in trust for the tribe , lodge 
the complete record. including the de
cision, with the title plant as provided 
in §4.236<b), furnish a duplicate record 
thereof to the Superintendent, and 
mail a notice of such action together 
with a c opy of the decision to each 
party in interest. 

* 4.308 Disposition of income. 
Durilig the pe.1.1uency of the probat..~ 

and up to the elate of transfer of title 
to the United States in trust for the 
tribe in accordance with §4 .307 , all in
come received or accrued from the land 
interests purchased by the tribe will be 
crediLed to the estate . 

CROf:S R EFERENCE: :see 25 CFR pa r t 2 fo r • . • • : · . 
procedures for appeals to Area Dire t ors a nd.',' • .' ,' · .' · : : · : · · 
to_~he Commi!';si oner of the Bureau of In cl 1n11 • . .'_.~:>',;J.~ ·:. 
AHaH'S . ·~ _.:,-: :,. : • . 

GENERAL Ruu :1 APP Ll~-\BLE TO P ~o- ... ..... ·.·.·.·.·.·.· .... •.· .. ~.·._· .•.• ~.· .... :.•.·.-.:·.-/· 
GEEDING$ ON PPE: AL EF'OH.l'; THE N-
TERIOR B OAflD OF I NDIAN APPEALS 

SOURCE: 66 FR G7656 . D ec.: . 31. 2001 , unless 
o t herwise noted . 

§ 4.310 Documents. 
(a) Filing . The effective daLe for filing 

a. notice of appeal or other documen t 
with the Board during the course of an 
appeal is the date of mailing or the 
date of personal delivery. except that a 
motion for the Board to assume juris
diction over an appeal under 25 CFR 
2.20( e) will be effective the date it is r e
cei veu by the Board . 

1b1 Se1TiC1'. Noti ces o f appeal an rl 
pl eadings must. be !:le rved 011 all par t ies 
in in t.e res t in a ny proceeding before t h e 
Interior Board of I11di a n Appeals by t he 
party fi l ing- Lh c notice or pl eadin g wit.Ji 
Lh e Hoarrl. Service must IJe accom 
pli:hed upon personal de ljvery or mai l
ing. Whe r e a pa.rt,y is represented in a n 
appeal by a n attorney or ot her rep
resent.a ti\· e an thorized under •13 CF'R 
1.3. service of any document on the at.
torney or r epresentative is service on 
the party . \:\/here a party is represented 
by more than one attorney, service on 
any one attorney is sufficient. The cer
tificate of service on an attorney or 



--,--- ------------
' 

§4.311 
I 

representative must include the name 
of the party whom the attorney or rep
resenta.tlve represents a.nd indicate 
that service was ma.de on the attorney 
or representative.' 

(c) Computation of time for filing and 
service. Except a.s otherwise provided by 
law. in computing any period of time 
prescribed for nltng and serving a. doc
ument, the da.y upon which the deci
sion or document to be appealed or an
swered was served or the day of e.ny 
other event after which a designated 
period of time begins to run is not to 
be included. The last day or the period 
so computed is to be included. unless it 
1a a.. Satmday, Sunday, Federal legal 
holiday, or other nonbusiness day. 1n 
which event the period runs until the 
end o! the next da.y which is not a Sat
urday. Sunday, Federal legal holiday, 
or other nonbusiness day. When the. 
time prescribed or allowed is 7 days or 
less, intermediate Saturdays, Sundays, 
Federal legal holidays, and other non
business days are excluded 1n the com.;. 
putatlon. 

(d) Eztemtom of time. (1) The time for 
filing or serving a.ny document except a 
notice of appeal ; may be extended by 
the Boa.rd. l 

(2) A request to the Boa.rd for an ex4 

tension of time must be filed within 
the time originally allowed for filing. 

(3) For good cause the Board may 
grant a.n extension of time on its own 
initiative. i 

(e) Retention of documents. All docu
ments received in evidence a.t a hearing 
or submitted for the record in any pro
ceedillg before the Board will be re
tained with the official record o! the 
proceeding. The :Board. in its discre
tion, may permit the withdrawal of 
original documents while a. case ts 
:pending or after a decision becomes 
final upon conditions as required by 
the Boa.rd. 

I 
§ 4.311 Briefs on appeaL 

(a) The appellant may file an opening 
brief within 80 days after receipt of the 
notice of docketing. Appellant must 
serve copies of the opening brief upon 
a.11 interested parties or counsel and 
file a certificate with the Board show
ing service upon the named parties. Op
posing parties or counsel will have 30 
days from receipt of appellant's brief 
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to file answer briefs, copies of which 
must be served upon the appellant or 
counsel and all other parties in inter
est. A certificate showing service ot the . 
answer brief upon all parties or counsel 
must be attached to the answer filed 
w1 th the Boa.rd. 

(b) Appella.nt may reply to an an
swering brief within 15 days from its 
receipt. A certificate showing service 
of the reply brief' upon e.11 parties or 
counsel must be attached to the reply 
filed with the Boa.rd. Except by special 
permission of the Board. no other 
briefs will be allowed on appeal. 

(c) The BIA is considered an inter
ested party in a.ny proceeding before 
the Boa.rd. The Boa.rd may request tha.t 
the BIA subm.1 t a. brief in a.ny ca.se be
fore the Board. 

(d) An original only of ea.ch docu
ment should be filed with the Board. 
Documents should not be bound a.long 
the side. 

(e) The Board may also specifY a. date 
on or before which a brief is dne. Un
less expedited briefing ha.s been grant
ed, such date may not be less than the 
appropriate period of time established 
in this section. 

§ 4.312 Decisions. 
Decisions of the Board will be made 

in writing and will set forth findings of 
fa.ct ~d conclusions of law. The deci
sion may a.dopt, modify. reverse or set 
aside any proposed finding, conclusion, 
or order of a BIA official or an OHA de~ 
cidlng official. Distribution or deci
sions must be ma.de by the Board to a.11 
parties concerned. Unless otherwise 
sta.ted in the decision, rulings by the 
Board are final for the Depa.rtment and 
must be given immediate effect. 

§ 4.313 Amicus Curiae; intervention; 
joinder motions. 

(a) Any interested person or Indian 
tribe desiring to 1n tervene or to join 
other parties or to appear as amicus 
curiae or to obtain an order in an ap
peal before the Board must apply in 

· writing to the Board stating- the 
grounds for the action sought. Permis
sion to intervene, to join parties. to ap
pear, or for other relief, may be grant
ed for purposes and subject to Um1ta.
tions established by the Boa.rd. This 
section will be liberally construed. 
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(b) Motions to intervene, to appear as 
amicus curiae. to join additional par
ties, or to obtain a.n order in a.n appeal 
pending before the Board must be 
served in the same manner a.a appeal 
briefs. I 

I 
§ 4.314 Exhaustion of administrative 

remedies. 
(a) No decision of, an OHA deciding 

official or a BIA official, which at. the 
time of its rendition is subject to ap
peal to tbe Board, will be considered 
final so as to constitute agency action 
subject to judicial I review under 5 
U.S.C. 704, unless made effective pend
ing- decision on appeal by order of the 
Board. : 

(b) No further appeal will lie within· 
the Department from a. decision of the 
Board. , 

(c) The filing of a petition for recon
sideration is not required to exhaust 
administrative remedies. 

. I 
§ 4.315 Reconsideration. 

(a.) Reconsideration of a decision of 
the Board will be granted only in ex
traorclinary circumstances. Any party 
to the decision may petition for recon
sideration. The petition must be filed 
with the l3oa.rd within 30 days from the 
date of the decision and must contain a 
detailed statement of the reasons why 
reconsideration should be granted. 

(b) A party may file only one petition 
for reconsideration. I 

Cc) The filing of a' petition will not 
stay the effect of any decision or order 
and will not affect the finallty of any 
decision or order for purposes of judi
cial review. unless so ordered by the 
Board. 

§ 4.816 Remands from com-ts. 
Whenever any matter 1s remanded 

from any federal court to the Board for 
further proceedings. the Board will ei • 
ther remand the matter to an ORA de
ciding official or to the BIA, or to the 
extent the court's directive and time 
limitations will perm.it, the parties 
will be allowed an opportunity to sub
mit to the Board a report recom
mending procedures for it to follow to 
comply with the court's order. The 
Board will enter special orders gov~ 
erning matters on remand. 

§4.320 

§ 4.317 Standards of conduct. 
(a) Inquiries about cases. All inquiries 

with respect to any matter pending be
fore the Board must be made to the 
Chief Administrative Judge of the 
Board or the administrative judge as
signed the matter. 

(b) Disqualification. An administra
tive judge may withdraw from a. case in 
accordance with standards found in the 
recognized canons of judicial ethics if 
the judge deems such action appro
priate. If, prior to a. decision of the 
Board, a party files an affidavit of per
sonal bias or disqualification with sub
stantiating facts, and the administra
tive judge concerned does not with
draw, the Director of the Office of 
Hearings and Appeals will determine 
the matter of d1squali!ica tlon. 

§4.318 Scope of review. 
An appeal will be limited to those 

issues which were before the OHA de
ciding official upon the petition for re
hearing, reopening, or regarding tribal 
purchase of interests, or before the BIA 
official on review. However, except as 
specifically limited in this part or in 
title 25 of the Code of Federal Regula~ 
tions, the Board will not be limited in 
1 ts scope of review and may exercise 
the inherent authority of the Secretary 
to correct a manifest injustice or error 
where appropriate. 

APPEALS TO THE BOARD OF INDIAN 
APPEALS IN PROBATE MA TrERS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unle88 
otherwise noted. 

§ 4.320 Who may appeaL 
(a) A party in interest has a right to 

appeal to the Board from an order of an 
OHA deciding official on a petition for 
·rehearing, a. petition for reopening, or 
regarding tribal purchase of interests 
in a deceased Indian's trust estate. 

(b) Notice of appeal. Within 60 days 
from the date of the decision, an appel• 
Iant must file a written notice of a.p,
peal signed by appellant, appellant's 
attorney, or other qualified representa
tive as provided in 43 CFR 1.3, with the 
Board of Indian Appeals, Office of 
Bearings and Appeals. U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington. Virginia 22203. A 
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statement of the errors of fa.ct and law 
upon which the appeal 1a based must be 
included in either the notice of appeal 
or in any brief filed. · The notice of a.P
peal must include the names a.nd ad
dresses of parties served. A notice of 
appeal not timely filed will be dis
missed for lack of jurisdiction. 

(c) Service of copies of notice of ap
peal. The appellant must personally de-

. liver or mail the ortgtna.l notice of ap
peal to the Boa.rd of Indian Appeals. A 
copy must be served upon the OHA de
ciding official whose decision is ap
pealed as well a.a all interested parties. 
The notice of appeal filed w1 th the 
Board must include a. certification that 
service was made as required by this 
section. 

(d) Action by the OHA deciding offi
cial; record inspection. The CHA decid
ing official, upon receiving a copy of 
the notice of appeal,' must notify the 
Superintendent concerned to return 
the duplicate record filed under 
§§4.236(b) and 4.241(d),' or under §4.242(0 
of thia part, to the Land Titles and 
Records Office designated under 
§4.236(b) of this part. The duplicate 
record must be conformed to the origi
nal by the Land Titles and Records Of
fice and will thereafter be available for 
inspection either at 1the Land Titles 
and Records Office or at the office of 
the Superintendent. In those cases 1n 
which a transcript of the hearing was 
not prepared, the OHA deciding official 
W111 have a. transcript prepared which 
must be forwarded to the Board within 
30 days from receipt of a copy of the 
notice of appeal. 
(66 FR 67856, Dec. 31, 2001. as amended at 67 
FR 4368, Jan. 30, 2002) 

\ 
§ 4.321 Notice of transmittal of reeord 

on appeal, , 
The orig-Ina.I record on appeal must 

be forwarded by the Land Titles and 
Records Office to the Board by cer
tified mail. Any objection to the record 
as constituted must be filed with the 
Board within 15 days of receipt or the 
notice of docketing issued under § 4.332 
of this part. I 

§ 4.822 Docketing. I 
The appeal will be docketed by the 

Board upon receipt of the administra
tive record. from the Land Titles and 
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Records Office. All interested parties 
a.a shown by the record on appeal must 
be notified of the docketing. The dock
eting notice must specify the time 
within which briefs may be filed a.nd 
must cite the procedural regulations 
governing the appeal. 

§ 4.823 Disposition of the record. 
Subsequent to a decision of the 

Board, other than remands, the record 
filed with the Board and a.11 documents 
added during the appeal proceedings, 
including any transcripts prepared be• 
cause of the appeal and the Board's de• 
cision, must be forwarded by the Board 
to the Land Titles and Records Office 
designated under §4.236(b) of this part .. 
Upon receipt of the record by the Land 
Titles and Records Office, the duplicate 
record required by § 4.320(c) of this pa.rt 
must be conformed to the original and 
forwarded to the Superintendent con• 
cemed. 

APPEALS TO THE BOARD OF INDIAN AP
PEALS FROM ADMINlSTRA TIVE ACTIONS 
OF OFFICIALS OF THE BUREAU OF IN
DIAN AFF ArRS: ADM!NISTRA TlVE RE
VIEW IN OTHER INDIAN MATI'ERS NOT 
RELATING TO PROBATE PROCEEDINGS 

SOURCE: 54 FR 6487, Feb. 10, 1989, unless 
otherwise noted. 

§ 4.330 Scope. 

(a) The definitions set forth in 25 
CFR 2.2 apply also to these special 
rules. These regulations apply to the 
practice and procedure 'for: (1) Appeals 
to the Boa.rd of Indian Appeals from ad
ministrative actions or decisions of of• 
ficials of the Bureau of Indian Affairs 
issued under regulations in 25 CFR 
chapter 1. and (2) administrative re
view by the Board of Indian Appeals of 
other matters pertaining to Indians 
which are referred to it for exercise of 
review authority or the Secretary or 
the Assistant Secretary-Indian Af~ 
fairs. 

(b) Except as otherwise perm! tted by 
the Secretary or the Assistant Sec~ 
retary-lndian Affairs by special dele
gation or request, the Board shall not 
adjudicate: 

(1) Tribal enrollment disputes; 
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(2) Matters decided by the Bureau of 

Indian Affairs through exercise of its 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
officials of the ·Minerals Management 
Service, unless the decision is based on 
a.n interpretation of Federal Indian law 
(decisions not so based which arise 
from determinations of the Minerals 
Management Service, are appealable to 
the Interior Board of Land Appeals in 
accordance with 43 CFR 4.410). 

i 
§4.331 Who may appeal. 

Any interested party affected by a 
final administrative action or decision 
of an official of the Bureau of Indian 
Affairs issued under regulations in title 
25 of' the Code of Federal Regulations 
may appeal to the .Board of Indian Ap
peals, except- ; 

(a.) To the extent that decisions 
which are subject to appeal to a higher 
official within the Bureau of Indian Af
fairs must first be appealed to that of-
ficial; , 

(b) Where the decision has been ap.. 
proved .in writing by the Secretary or 
Assistant Secretary-Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation. . J ·~ 

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation I assistance; require
ment for bond. 

(a.) A notice o! appeal . shall be in 
writing, signed by the appellant or by 
his attorney or record or other quali
fied representative as provided by 43 
CFR 1.3, and filed With the Board of In
dian Appeals, Office of Hearings a.nd 
· Appeals, U.S. Department of the Inte- . 
rlor. 801 North Quincy Street, Arling
ton, Virginia 22203, Within 30 days after 
receipt by the appellant o! the decision 
from whlch the appeal is taken. A copy 
of the notice ot appeal shall simulta
neously be filed with the Assistant Sec
retary-Indian Affairs. As required by 
§ 4.S33 of this pa.rt, the notice of appea.1 
sent to the Board shall certify tha.t a 
copy has been sent to the Assistant 
Secretary-Indian Afi'a.irs. A notice of 
appeal not timely filed shall be dis
missed for la.ck of jurisdiction. A no
tice of appeal shall include: 

I 

§4.333 

(1) A full 1dentifica.tion ot the ca.se: 
(2) A statement of the reasons for the 

appeal and of the relJef sought; and 
(3) The names and addresses of all ad

ditional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may 
be affected by a change in the decision, 
whether or not they participated as in
terested parties in the earlier pro• 
ceedings. 

(b) In accordance with 25 CFR 2.20(c) 
a notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant Sec
retary-Indian Affairs may decide to 
review the appeal. If the Assistant Sec
retary-Indian Affairs properly nott:n.es 
the Board that he has decided to revtew 
the appeal, any documents concerning 
the case filed with the Board shall be 
transmitted to the Assistant Sec
retary-Indian Affairs. 

(c) When the appellant is a.n Indian or 
Indian tribe not represented by coun
sel, the official wlio issued the decision 
appealed shall. upon request of the ap,, 
pellant, render such assistance as is ap
propriate in the preparation of the ap-
peal. . 

(d) At any time during the pendency 
of an appeal, an appropriate bond may 
be required to protect the interest of 
any Indian, Indian tribe, or other par
ties involved. 

[54 Flt 6487, Feb. 10, 1989, &.s a.mended at e/1 
FR 4388, Jan. 30, 2002] 

§ 4..333 Service of notice of appeaL 
• (a) On or before the date of filing ot 

the notice of appeal the appellant shall 
serve a copy of the notice upon each 
known interested party, upon the offi
cial of the Bureau of Indian Affairs 
from whose decision the appeal is 
ta.ken, a.nd upon the Assistant Sec
reta.ry-Indla.n Affairs. The notice of 
appeal filed with the Board shall cer
tify that service was ma.de as required 
by th.is section and shall show the 
names and addresses of all parties 
served. If the apl)ella.nt ls an Indian or 
a.n Indian tribe not represented by 
coUI1Bel, the appellant may request the 
official o:C the Bureau whose decision ts 
appealed to assist in service ot copies 
of the notice of appeal and a.ny sup
porting documents. 
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§4.334 I 
(b) The notice of appeal will be con

sidered to·ha.ve been served upon the 
date of personal service or ma.Hing. 

I. 

§ 4.334 Extensions of time. 
Requests for extensions of time to 

file documents may be granted upon a. 
showing of good ca.use, except for the 
time fixed for filing a notice of appeal 
which, as specified i in § 4.332 of this 
pa.rt, may not be extended. 

§ 4.835 Preparation ~d transmittal of 
record by official of the Bureau of 

_ Indian Affairs. i _ 
(a) Within 20 days after receipt of a 

notice of appeal. or ·upon notice from 
the Board. the official of the Bureau of 
Indian Affairs whose decision is ap- . 
pea.led shall aasemble and transmit the 
record to the Board. The record on ap
peal shall include, without limitation. 
copies of transcripts of testimony 
taken; all original I documents, peti
tions, or applications by which the pro
ceeding wa.s initiated; all supplemental 
documents which set forth claims of in
terested parties; and all documents 
upon which all previous decisions were 
based. i 

(b) The administrative record shall 
include a. Table of Contents noting. at 
a. minimum. inclusion of the following: 

(1) The decision appealed from; 
(2) The notice of appeal or copy 

thereo~and I 
(3) Certification that the record con

tains all information and documents 
utilized by the deciding official in ren
dering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant Sec
retary-Indian Affairs has decided to 
review the appeal before the adminis
trative record is transmitted to the 
Board, the administrative record shall 
be forwarded to the Assistant Sec
retary-Indian Affairs rather than to 
the Boa.rd. I 

§ 4.331 Docketinr. 
An appeal shall be assigned a. docket 

number by the Board 20 days after re
ceipt of the notice of appeal unless the 
Board has been properly notified that 
-the Assistant Secretary-Indian Affairs 
ha.s assumed jurisdiction over . the ap
peal. A notice of docketing shall . be 
sent to all interested parties as shown 
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by the record on appeal upon receipt of 
the admlnistra.tive record. Any objec
tion to the record as constituted shall 
be filed w1th the Boa.rd within 15 days 
of receipt of the notice o! docketing. 
The docketing nctice shall specify the 
time within which briefs shall be filed. 
cite the procedural regulations gov
erning the appeal and Include a copy of 
the Table of Contents furnished by the 
deciding official. 

f 4.837 Action by the Board. 
(a) The Board may make a final deci

sion. or where the record indicates a. 
need for further inquiry to resolve a 
genuine issue of material fact. the 
Board may require a hearing. All hear
ings sha.11 be conducted by an adminis
trative la.w judge of the Office of Hear..: 
1ngs and AJ)pea.ls. The Boa.rd may, 1n 
its discretion, grant oral argument be
fore the Board. 

(b) Where the Boa.rd finds that one or 
more issues involved in a.n apJ)eal or a. 
matter referred to it were decided by 
the Bureau of Indian Affairs based 
upon the exercise of discretionary au
thority committed to the Bureau, and 
the Board ha.s not otherwise been per- . 
mitted to adjudicate the issue{s) pursu
ant to §4.330(b) or this part, the Board 
shall dismiss the a:ppeal a.s to the 
issue(s) or refer the issue(s) to the As
sistant Secretary-Indian Affairs for 
further consideration. 

§ 4.838 Submission by administrative 
law Judge of proposed findings. con• 
clus1ons and recommended · deci
sion. 

(a.) When an evidentia.ry hearing pur
suant to § 4.337(a.) of this part is con
cluded. the administrative law judge 
shall recommend findings of fact and 
conclusions or law, stating the res.sons 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding. the 
Bureau official involved, and the 
Board. Simultaneously. the entire 
record of the proceedings, including the 
transcript of the hearing before the ad
ministrative law judge, shall be for
warded to the Board. 

(b) The administrative law judge 
· shall.advise the parties a.t the conclu
sion of the recommended decision of 
their right to file exceptions or other 
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comments regarding the recommended 
decision with the Board in accordance 
with § 4.339 of this part. 

I 
§ 4.339 Exceptions or comments re

garding recommended decision by 
administrative law judge. 

Within 30 days after receipt of the 
recommended decision of the adminis
trative la.w judge. any party may file 
exceptions to or other comments on 
the decision with the Board. 

. I 

§ 4.340 Disposition of the record. 
Subsequent to a' decision by the 

Boa.rd, the record filed with the Board 
and all documents added during the ap
peal proceedings, including the Board's 
decision, sha.11 be forwarded to the offi
cial of. the Bureau of Indian Affairs 
whose decision was appealed for proper 
disposition in accordance with rules 
and regulations concerning treatment 
of Federal records. I 

I 

WHITE EARTH RESERVATION LAND SET
TLEMENT Ac:r OF 1985; AUTHORITY OF 
ADMINISTRATIVE JUDGES; DETERMINA
TIONS OF THE HEIRS OF PERSONS WHO 
DIED ENTITLED TO COMPENSATION 

r 
SOURCE: 56 FR 61383, Dec. 3, 1991, unless 

o~herwise noted, 
i 

§ 4.350 Authority and scope. 
(a) The rules and procedures set forth 

in §§ 4.350 through 4.357 apply only to 
the determination . through intestate 
succession of the heirs of persons who 
died entitled to receive compensation 
under the White Ea.rth Reservation 
Land Settlement Act of 1985. Public 
Law 99-264 (100 Sta.t. 61), amended by 
Public Law 100-153 (101 Stat. 886) a.nd 
Public Law 100-212 (101 Stat. 1433). 

(b) Whenever requested to do so by 
the Project Director, an administrative 
judge shall determine such heirs by ap
plying inheritance laws 1n accordance 
with the White Earth Reservation Set
tlement Act of 1985 as a.mended. not
withstanding the decedent may have 
died testate, 1 

. (c) As used herein, the following 
terms sha.11 have the tollowing mean-
ings: ; 

(1) The term Act means the White 
. Earth Reservation i Land Settlement 

Act of 1985 as amended. 

§4.351 

(2) The term Board means the Board 
of Indian Appeals in the Office ot Hear
ings and Appeals, Office of the Sec
retary. 

(3) The term Project Director means 
· the Superintendent of the Minnesota 

Agency, Bureau of Indian Affairs. or 
other Bureau of Indian Affairs official 
with delegated authority from the Min
neapolis Area Director to serve as the 
federal officer in charge of the White 
Earth Reservation Land Settlement 
Project. 

( 4) The term party (parties) in interest 
means the Project Director and any 
presumptive or actual heirs ot the de
cedent. or of any issue of a.ny subse
quently deceased presumptive or ac
tual heir of the decedent. 

(5) The term compensation means a 
monetary sum, as determined by the 
Project Director, :pursuant to section 
B(c) of the Act. 

(6) The term adminstrative judge 
means an administrative judge or a.n 
administrative law judge, attorney-ad
visor. or other appropriate official of 
the Office of Heartngs and Appeals to 
whom the Director of the Office of 
Hearings and Appeals has redelegated 
his authority, a.s designee of the Sec
retary, for making heirshtp determina
tions as provided for in these regula.
tions. 

(7) The term appellant means a. party 
aggrieved by a final order or final order 
upon reconsideration issued by an a.d
ministra.tive judge who files an appeal 
with the Board. 
[56 FR 81383, Deo. 3. 191)1; 56 FR 65782, Deo. 18, 
1991, as amended at 64 FR 13363, Mar.18, 1999) · 

§ 4.351 Commencement ot the deter-
mination process. 

(a.) Unless an heirship determination 
which 1s recognized by the Act a.lrea.dy 
exists, the Project Director shall com
mence the determination of the heirs 
or those persons who died entitled to 
receive compensation by filing with 
the a.dm1nistrattve judge a.11 data., iden
tifying the purpose for which they a.re 
being submitted. shown in the records 
relative to the :ta.mily of the decedent. 

(b) The data. shall include but a.re not 
limited to: 
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