United States Department of the Interior

BUREAUOFINDIAN ATTAIRS
Pacific Regional Office

IN REPLY REFER YO 2800 Cotrage Way, Room. W-2820
Sacramento, California 95825
FEB 112019

NOTICE OF DECISION

CERTIFIED MAIL-RETURN RECEIPT REQUESTED - 7016 3010 0001 0589 2546

‘Honorable Edwin Romero

Chairman, Barona Group

of Capitan Grande Band of Mission Indians
1095 Barona Road

L akeside, CA 92040

Dear Chairman Romero:

This is our Notice of Decision for the application of the Barona Group of Capitan Grande
Band of Mission Indians (Tribe) fo have the below described property accepted by the
United States of America in trust for the Barona Group of Capitan Grande Band of
Mission Indians of the Barona Reservation, California.

Real property in the County of San Diego, State of California, described as follows:

Lot 13, Section 7, Township 14 South, Range 2 East, San Bernardino Meridian, County
of San Diego, State of California, according to United States Government Survey.

The subject property consists of one parcel of land totaling 5.93 acres, more or less,
commonly referred to as Assessor’s Parcel Number 331-070-03-00. The parcel is
contiguious to the Barona Reservation at the southeastern boundary.

Note: The total acreage is consistent with the Bureau of Indian Affairs; Bureau of
Land Management Indian Land Surveyor Legal Description Review dated August
14, 2018.

The Tribe has no plans for development or change in land use being proposed on the
subject property; however the acquisition of the subject property in trust will allow the
Tribe to maintain the property as a buffer between the reservation and nearby housing
developments.




Federal Law authorizes the Secretary of the Interior, or his authorized representative, to
acquire title on behalf of the United States of America for the benefit of tribes when such
acquisition is authorized by an Act of Congress and (1) when such lands are within the
consolidation area; or (2) when the tribe already owns an interest in the land; or (3)
when the Secretary determines that the land is necessary to facilitate tribal self-
determination, economic development, or tribal housing. In this particular instance, the
authorizing Act of Congress is the Indian Land Consolidation of 1983 (25 U.S.C. §
2202). The applicable regulations are set forth in the Code of Federal Regulations
(CFR), Title 25, INDIANS, Part 151, as amended. This land acquisition falls within the
land acquisition policy as set forth by the Secretary of the Interior.

The Barona Reservation was originally established pursuant to Executive Order of
December 27, 1875 and Executive Order of May 3, 1977 which restored portions of
public domain.

Pursuant to 25 U.5.C. § 5125 (previously § 478), the Secretary held such an election for
the Tribe on December 15, 1934, at which the Tribe's voters voted on the provisions of
the Indian Reorganization Act of June 18, 19341, The Secretary’s act of calling and
holding this election for the Tribe informs us that the Tribe was deemed to be “under
Federal jurisdiction” in 1934. The Haas List fribes are considered to be under federal
jurisdiction in 1934.2

On November 27, 2018 we issued, by certified mail, return receipt requested, notice of
and sought comments regarding the proposed fee-to-trust application from the
California State Clearinghouse, Office of Planning and Research; Mr. Joe Dhillon,
Senior Advisor for Tribal Negotiations, Office of the Governor; Sara Drake, Deputy
Attorney General, State of California; Office of the Honorable Senator Diane Feinstein:
U.S. House of Representatives, 50 District; San Diego County Assessor; San Diego
County Treasurer and Tax Collector, County of San Diego, Board of Supervisors; San
Diego County Sheriff's Department; San Diego County Department of Public Works:
Department of Planning and Development Services; Barona Group of Capitan Grande
Band; Campo Band of Mission Indians; Ewiiaapaayp Band of Kumeyaay Indians; Jamul
Indian Village; La Jolla Band of Luiseno Indians; La Posta Band of Mission Indians; Los
Coyotes Band of Cahuilla & Cupeno Indians; Manzanita Band of Mission Indians; Mesa
Grande Band of Mission Indians; Pala Band of Mission Indians; Pauma Band of Mission
Indians; Pechanga Band of Luiseno Mission Indians; Rincon Band of Mission Indians;
San Pasqual Band of Mission Indians; Santa Ysabel Band of Mission Indians; Sycuan
Band; and the Viejas Band of Mission Indians. Regular Mall; Inaja-Cosmit Band of
Mission Indians and Superintendent, Southern California Agency.

1 See "Ten Years of Tribal Government Under LR.A”, United States Services, 1947, at Interior's website at
hitp:/fwww.doi.govllibraryfinternet/subject/upload/Haas-TenYears.pdf,

2 See, Shawano County, Wisconsin v. Acting Midwest Regional Director, BIA, 53 IBIA 62 (February 28, 2011) and
Stand Up for California, etal, v. U.S. Department of Intetior v. North Fork Rancheria of Mono indians, 919 F, Supp. 2d
51 {January 29, 2013), the District Court for District of Columbia. _
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In response to our notific'ation dated November 27, 2018, we received the
following comments:

1. Letter dated October 12, 2018 from the State of California Native American
Heritage Commission stating that they have no comments.

Pursuant to 25 CFR 151.10, the following factors were considered in formulating our
decision: (1) the need of the tribe for additional land; (2) the purposes for which the land
will be used, (3) impact on the State and its political subdivisions resulting from the
removal of the land from the tax rolis; (4) jurisdictional problems and potential conflicts
of land use which may arise; (5) whether the Bureau of Indian Affairs is equipped to
discharge the additional responsibilities resulting from the acquisition of land in trust
status; (6) the extent to which the applicant has provided information that allows the
Secretary to comply with 516 DM 6, appendix 4, National Environmental Policy Act
Revised Implementing Procedures, and 602 DM 2, Land Acquisitions; Hazardous
Substances Determinations. Accordingly, the following analysis of the application is
provided.

Factor 1 - Need for Additional Land

Barona presents three reasons for its need of additional land: 1) the tribe is growing
and at some point in time will need additional land to provide for its members; 2) The
surrounding community is expanding and Barona wishes to provide a buffer from
outside incursions; and 3) This parcel is inaccessible without crossing tribal lands.

When Barona moved to its current location in 1932, there were 59 tribal members. The
Tribe now has 556 enrolled members. it is the Tribe’s desire to ensure that all current
and future tribal members have accessibility o home sites, to allow those individuals
who so desire, to live among their people in a semi-rural setting.

Wildcat Canyon Road becomes Barona Road at the reservation boundaries, provides
accessibility to San Diego Couniry Estates, a housing development in Ramona, north of
the Barona Indian Reservation. As the traffic on this road increases, its desirability for
home sites decreases.

Factor 2 - Proposed Land Use

Barona purchased the subject property with the intent of expanding their l[and base to
provide for future generations and create a buffer from outside incursions. The Tribe
has no plans to change the use of the subject property.

Factor 3 — Impact on State and Local Government's Tax Base

This parcel will have little impact on the state and its political subdivisions. The Tribe
provides fire protection, emergency medical services and a tribal security force. In
addition, the Tribe contracts with the County of San Diego for a County Sheriff to be
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stationed at the Barona Indian Reservation. By extending tribal services to this parcel, it
has a positive impact on the County of San Diego, within which the parcel is located.

San Diego County would experience a de minimis decrease in the amount of
assessable taxes in the County by placing the property into trust and removing it from
the County tax rolls. Parcels accepted into federal trust status are exempt from taxation
and would be removed from the County’s taxing jurisdiction. In the 2018-2019 tax
years, the total taxes assessed on the subject parcel is as follows:

331-070-03-00 $817.24

It is our determination that no significant impact will result from the removal of this
property from the county tax rolls given the relatively small amount of tax revenue
assessed on the subject parcels, which is offset by the Tribe’s provision of emergency
services.

Factor 4 - Jurisdictional Problems and Potential Conflicts of L and Use Which May Arise

The Tribe does not anticipate that any significant jurisdictional conflicts will occur as a
result of transfer of the proposed property into trust. If the property is taken into trust, all
lands occupied by Barona will have the same jurisdictional iaws.

The land presently is subject to the full civil/regulatory and criminal/prohibitory
jurisdiction of the State of California and San Diego County. Once the land is accepted
into trust and becomes part of the Reservation, the State of California will have the
same territorial and adjudicatory jurisdiction over the land, persons and fransactions on
the land as the State has over other indian counties within the State. Under 18 U.5.C. §
1162 and 28 U.S.C. § 1360 (P.L. 83-280), except as otherwise expressly provided in
those statutes, the State of California would retain jurisdiction {o enforce its
criminal/prohibitory law against all persons and conduct occurring on the land.

There are no land use conflicts. The Tribe has no plans to develop this parcel. The
land is zoned for limited agriculture with one house per every four acres. If the Tribe
were to use this land for home sites, it is unlikely the land use would conflict with current
zoning. Additionally, it is unlikely that jurisdictional conflicts in connection with the use
of the property will arise, as the Tribe does not have any plans to change the use of the

property.

Factor 5 - Whether the Bureau of Indian Affairs is equipped to discharge the additional
responsibilities resulting from the acauisition of the land in trust status

Acceptance of the acquired land into Federal trust status should not impose any
additional responsibilities or burdens on the BIA beyond those already inherent in the
Federal trusteeship over the existing Barona Reservation. The Tribe will continue fo
provide fire protection, emergency medical services and a tribal security force. This
acquisition anticipates no change in land use; and therefore, any additional
responsibilities restilting from this transaction will be minimal.
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Factor 6 - The extent to which the applicant has provided information that allows the
Secretary to comply with 516 DM 1-7, National Environmental Policy Act Revised
Implementing Procedures, and 602 DM 2. Land Acquisitions: Hazardous Substances
Determination

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the
potential for and extent of liability from hazardous substances or other environmental
remediation or injury. The record includes a negative Phase 1 “Contaminant Survey
Checklist” dated October 10, 2018 reflecting that there were no hazardous materials or
contaminants.

National Environmental Policy Act Compliance

An additional requirement that has to be met when considering land acquisition
proposais is the impact upon the human environment pursuant to the criteria of the
National Environmental Policy Act of 1969 (NEPA). The BIA’s guidelines for NEPA
compliance are set forth in the Bureau of Indian Affairs Manual (59 IAM). The proposed
action herein has been determined not to require the preparation of either an
Environmental Assessment (EA) or an Environmental Impact Statement (EIS). A
Categorical Exclusion requires a qualifying action in this case, 516 DM 10.5l, Land
Conveyance and Other Transfers, where no immediate change in iand use is planned.
A Categorical Exclusion for the acquisition for the subject property was approved by this
Agency on November 26, 2018 and compliance with NEPA has been completed.

Conclusion

Based on the foregoing, we at this time do hereby issue notice of our intent to accept i
the subject real property into trust. The subject acquisition will vest title in the United
States of America in trust for the Barona Group of Capitan Grande Band of Mission

indians of the Barona Reservation, California in accordance with the Indian Land

Consolidation Act of January 12, 1983, (25 US.C. § 2202).

Should any of the below-listed known interested parties feel adversely affected by this
decision, an appeail may be filed within thirty (30) days of receipt of this notice with the
Interior Board of Indian Appeals, U.S. Department of the Interior, 801 N. Quincy St.,
Suite 300, Arlington, Virginia 22203, in accordance with the regulations in 43 CFR
4.310-4.340 (copy enclosed).

Any notice of appeal fo the Board must be signed by the appeliant or the appellant's
legal counsel, and the notice of the appeal must be mailed within thirty (30) days of the
date of receipt of this notice. The notice of appeal should clearly identify the decision
being appealed.

If possible, a copy of this decision should be attached. Any appellant must send copies
of the notice of appeal to: (1) the Assistant Secretary of Indian Affairs, U.S. Department
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of Interior 1849 C Street, N.W., MS-3071-MIB, Washington, D.C. 20240; (2) each
interested party known to the appellant; and (3) this office. Any notice of appeal sent to
the Board of Indian Appeals must certify that copies have been sent to interested
parties. If a notice of appeal is filed, the Board of Indian Appeais will notify appellant of
further appeal procedures. If no appeal is timely filed, further notice of a final agency
action will be issued by the undersigned pursuant to 25 CFR 151.12(b). No extension
of time may be granted for filing a notice of appeal.

If any party receiving this notice is aware of additional governmental entities that may be

affected by the subject acquisition, please forward a copy of this notice to said party, or
timely provide our office with the name and address of said party.

Sincerely,

/ /:} s / il Lon :
L{}Z (/((((AJU/M’}'
Regitnal Director

Enclosure:
43 CFR 4.310, et seq.

ce: Distribution List




DISTRIBUTION LIST
cc: BY CERTIFIED MAIL -~ RETURN RECEIPTS REQUESTED TO:

California State Clearinghouse (10 copies) - 7016 3010 0001 0589 2553
Office Planning and Research

P.O. Box 3044

Sacramento, CA 95814

Senior Advisor for Tribal Negotiations - 7016 3010 0001 0589 2560
Office of the Governor

State Capitol Building, Suite 1173

Sacramento, CA 95814

Sara Drake, Deputy Attorney General - 7016 3010 0001 0589 2577
State of California

Department of Justice

P.O. Box 944255

Sacramento, CA 94244-2550

U.S. Senator Dianne Feinstein - 7016 3010 0001 0589 2554
331 Hart Senate Building
Washington, DC 20510

U.8. House of Representatives - 7016 3010 0001 0589 2591
50 District

1611 N. Magnolia Ave., Ste. 310

El Cajon, CA 92020

San Diego County Assessor - 7016 3010 0001 0589 2607
1600 Pacific Highway, Suite 103
San Diego, CA 92101

San Diego Treasurer & Tax Collector - 7016 3010 0001 0589 2614
1600 Pacific Highway, Suite 162
San Diego, CA 82101-2474

County of San Diego - 7016 3010 0001 0589 2621
Office of the Chief Administrative Officer

1600 Pacific Highway, Room 209

San Diego, CA 92101

San Diego County Sheriff's Department - 7016 3010 0001 0589 2638
P.O. Box 939062
San Diego, CA 92193-8062




San Diego County Department of Public Works - 7016 3010 0001 0589 2645
5510 Overland Avenue, Suite 410
San Diego, CA 92123

Department of Planning and Development Services - 7016 3010 0001 0589 2652
5510 Overland Ave. Suite 310
San Diego, CA 92123

Chairperson - 7016 3010 0001 0589 2669
Campo Band of Mission Indians

36190 Church Rd., Suite 1

Campo, CA 91906

Chairperson - 7016 3010 0001 0589 2676
Ewilaapaayp Band of Kumeyaay Indians
4054 Willows Road

Alpine, CA 91901

Chairperson - 7016 3010 0001 0589 2683
Jamul Indian Village

P.O. Box 612

Jamul, CA 91935

Chairperson - 7016 3010 0001 0589 2690
La Jolla Band of Luiseno Indians

22000 Highway 76

Pauma Valley, CA 92061

Chairperson - 7016 3010 0001 0589 2706
La Posta Band of Mission Indians

8 Crestwood Road, Box 1

Boulevard, CA 91905

Chairperson - 7016 3010 0001 0589 2713

Los Coyotes Band of Cahuilla & Cupeno Indians
P.O. Box 189

Warner Springs, CA 92086

Chairperson - 7016 3010 0001 0589 2720
Manzanita Band of Mission Indians

P.O. Box 1302

Boulevard, CA 91905

Chairperson - 7016 3010 0001 0589 2737
Mesa Grande Band of Mission Indians
P.O. Box 270

Santa Ysabel, CA 92070




Chairperson - 7016 3010 0001 0589 2744
Pauma Band of Mission Indians

P. O. Box 369

Pauma Valley, CA 92061

Chairperson — 7016 3010 0001 0589 2751
Pechanga Band of Mission Indians

P.O. Box 1477

Temecula, CA 92593

Chairperson -~ 70116 3010 0001 0589 2768
Rincon Band of Mission Indians

1 West Tribal Road

Valley Center, CA 92082

Chairperson — 7016 3010 0001 0589 2775
San Pasqual Band of Mission Indians
P.O. Box 365

Valley Center, CA 92082

Chairperson - 7016 3010 0001 0589 2782
Santa Ysabel Band of Mission Indians
P.O. Box 130

Santa Ysabel, CA 92070

Chairperson — 7016 3010 0001 0589 2799
Sycuan Band of Mission Indians

1 Kumeyaay Court

El Cajon, CA 92019

Chairperson - 7016 3010 0001 0589 2805
Viejas (Baron Long) Band of Mission Indians
P.O. Box 908

Alpine, CA 91903

Regular Mail:

Chairperson - Fax

Inaja-Cosmit Band of Mission Indians
2005 S. Escondido Blvd.

Escondido, CA 92025

Superintendent, Southern California Agency, BIA

1451 Research Park Drive, Ste. 100
Riverside, California 92507-2154




Excerpt — Title 43, Code of Federal Regulations

Oifice ot the Sacretory, Interdor

state specifionlly and concigely the
grounds upon which it ig based.

(b) Nntice; burden, of proof. The OHA
deciding official will, upon receipt of a
demand for hearing, set a time and
placs therefor and must mail notlce

thereol to all parties 1n interest not

lesg then-80 days in advanoe; provided,
however, that such gdate must be sot
after the sxpiration of the 60-day pe-
riod fizxed for the filing of the demand
“Tor hearing a8 provided In §4.306(2). At
the hepring, each Party challenging the
tribe’s elaim to purchage the inferests
in ¢nestion or the valaation of the in-
terests as sot forth in the valuvation re-
port will have the burdsn of proving his
or her posttion.
{0) Decision affer hearing; appecl.
Upon - conclusion of the hearing, the
OHA deciding official will issue a deoci-
gion which determines 21l of the issues
including, but not limited to, a judg-
ment establishing the fair market
waloe of the interests porchased by the
tribe, including any adjustment thereof
-made necessary by the surviving
apouses decision to reserve a life es-
tate in ome-half of the interests. The
docislon must gpecify the right of sp-
peal 3o the Board of Indian Appeals
withiy 60 days from the date of the de-
ciglonn dn  aecordance with §§4.310
.th,rough 4.328, The OHA deciding offi-
eial must lodge the complete record re-
lating to the demand for hearing with
the. title plant as provided in §4.236(b),
'mmiah a duplicate record thereof to
Superintandent, and medl a netice
. :ui such actien fopetber with & gopy of
;f.he decision to each party in interest.

§‘ '4',368 Time for paymrent.

A tribe must pay the full fair market -

valie of the interests purchased, as set
forth in the valuation report or as de-
termined after Mearing in accordance
with §4.305, whiokever ig applicable,
withii 2 yesrs from the date of deoce-
dant’s death or within 1 year from the
date of notice of purchase, whickever
comes later.

on payment by the tribe of the in-
Bifs. purchased, the Superintendent
fek:issne a cortifioate to the OHA de-
gigjtier.officlal that this has been done
30 Hle-therewith such documents in

§4.310

sapport thereof ag the OHA deciding of-
ficial may reguive. The OGHA deciding
official will then issug an order that
the United Shates holds tille to such

Interegts in trust for the tribe, lodge

the complete record, inoluding the de-

eigion, with the title plant as provided

in §4.236(h), frnigh a duplicate record
thergof to the SBuperintendent, and
mail a notice of snch action together
with & copy of the decision o each
party in interdst, ‘

§4.308 Disposition of income.
During the pendency of the probate

and np to the date of transfer of title

to the United States in trust for the
tribe in agcordance with §4.307, all in-
come received or accrued from the land
interests purchased by the trtobe will be
aretiited to the esbate.

Oross REFERENCE: See 26 CI'R part 2 for

procedures for appsals to Aves Directors and- s
to the Oommissioner of the Burean of Indian®s .

Adfaivs,

Soveor: B8 PR 87656, Deo. 31, 2001, unless
otherwise noted.

§4.810 Documesnts,

{a) Fiting. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal ig the date of mailing or the
date of personal delivery, except that o
motion for the Board to assume juris-

diction over an appeal under 25 CFR -

2.20(e) will be effective the date it is re-
geived by the Board, -

(b) Service. Notices of .appeal and
pleadings must be gerved on all parties
in interest in any proceeding before the
Interior Board of Indian Appeais by the
party filing the notice or pleading with
the Board. Bervice must be accom-
plished wpon personal delivery or mail-
ing. Where a parby ‘is represented in an
appeal by an attorney or other rep-
regentitive authorized under 43 OFR
1.3, service of any document on the at-

forney or representabtive s service on

the party. Where » party is represented
by more than one attorney, service on

Any one attorney ig suffioient. The cer-

tificate of servige on an abtormey or
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§4.311

representative must include the name
of the party whom the gttorney or rep-
rosentative ropresents and indicate
that service was made on the attorney
or repregentative.

(6) Compulation of time for filing and
service. Bxeept as othorwise provided by
law, In computing any period of timas
prescribed for filing and sexving a doc-
umeni, the day upon which the dsci-

plon or document 0 be appealed or an--

awéred was served or the day of any
obher event after which a designated
perdod of $itme boging to rom is not to
be included. The lagt day of the period
80 compubed is to he inoluded, unless it
is a Baturdey, Sunday, Pederal lsgal
holiday, or other nonbusiness day, in

which event the perlod runs wntil the

end of the next day whioh is not & Sat-
urday, Sunday, Federal legal holiday,
or other nonbuginess day. When the
time prescribed or allowed is 7 days or
legs, intermediate Saturdays, Sundays,
Federal legal holidays, and other non-
business days are excluded in the com-
putation, .

(d) Kxtensions of time. (1) The. time for
filing or serving any dooumsent except a
notice of appesl may be extended by
the Board. .

(3) A request o the Board for an ¢x-
toneion of time muat be filed within
tha time originally allowed for filug.

& For pood cause the Board may
grant an oxbtension of time on its own
initiative.

(e} Retention of documents. All docu-
ments received in evidence at a haaring
or pubmittad for-the record in any pro-

© ceeding before the Beard will be re-

tained with the official record of the
proceeding. The Board, in its discra-
tion, may parmif; the withdrawal of
original documents while a oase is
pending or after a decision becomes
final wpen conditions as regmired. by
the Boaxrd.

§4.811 Briefs on appeal,

{&) The appellant may file an opening
brief within 30 days after receipt of the
notice of docketing. Appellant must
netve copiss of the opening brief wpon
all interested pavties opr connsel and
file a vertificate with the Board show-
ing service upon the pamed parties. Op-
posing parties or counzel will have 30
days from receipt of appeilant’s brief

43 CER Subtitte A (10-1-03 Editlen)

to file answer briefs, copies of which
mnat be servad upon the appellant .or
conngel and all other parties in inter-
est, A certificate showing service of the
answer brief upon all parties or counsel
muat be atbached fio the anpwer filed
with the Boaxd.

(by Appellant may reply to an an-
swering brief within 15 days from its
receipt. A ocertificate showing service
of the reply brief upon all parties or
counsel must be abttached to the reply
filed witlh the Board. Bxcept by special -
permission of the Board, no other
briefs will be allowed on appeal.

(e} The BIA is considered an inter- ~
egted party in ‘any proceeding before
the Board, The Board may request that
the BIA submif a brief in any case be-
fore the Board.

(@) An original only of each docu-
moent ghould be filed with fhe Board.
Documents should not be bound along
the side.

(e) The Board may also gpecify & date

-an or before which a brief is due. Un-

less expedited briefing hag been wrant-
od, such date may not be less than the
appropriate perled of time esbablished
in this section. -

§4.83i2 Declsions, , -
Deciglons of the Board will be made
in writing and will set forth findings of
fant and conclusions of law. The deci-
glon may adopt, modify, reverse or get
agide any propesged finding, conclusfon,
or order of 5 BIA oificial or pn OHA Je-
ciding official. Distribution of deci-
sions must be made by the Board to all
parties concernsd. Unless otherwise
ghated in the dseision, rulings by the
Board are final for the Depertment. and
must be given immmediate effect, ’

§4.813 Amicus Curias;
joinder moticns.

(a} Any interested person or Indian
tribe desiring to inservene or to- join
other partiss or to appear ag amicus
ourae or to obbain an order in an ap-
peal before the Board must apply in

interventiom;

-writing to the Board atating the

grounds for the aotion sought. Permis-
gion to intervens, to joln parties, 0 ap-
pear, or for other relief, may be grant-
ed for purposes and subject to Jimita~
tlons established by the Board. This
gection will be Hberally construed.
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Office of the Secretary, interior

(b} Motions to intervene, to appear as
amicus curiae, to Join additlonal PAI-
tigs, or to obtain an order in an appeal
ponding bafore the Board mugt be
served in ike same manner as appeal
briefs,

§4.314 Dxhaustion of adwministrstive
remoddies.

(a) No decision of an OHA deciding
official or a BIA offieial, which at.the
tme of 158 rendition is subject to ap-
. peal to the Board, will be congidered

final 8o as $0 constitute dgency action
subject to judicial roview wunder 5
U.8.0. 704, unless made affective pend-
ing decision on appeal by order of the
Board;

(b) No further appeal will e within

Ehe Department from a decision of the
Board.

{c) The filiiig of a petition for recon-
sideration 18 not reguired to exhaust
adrainistrative remodics.

$4.8318 Heconsideration,

-(a) Beconsideration of o decision of
the Board will be granted only in ex-
tracrdinary circumstances. Any party
to the decision may petition for recon-
slderation, 'The vetiticn must be fited
with the Board within 30 days from the
date of the decision and mugs contain &
detailed statement of the reascus why
reconsideration should be granted.

(b} A party may file only one petition
for recongideration. .

{e) The filing of a petition will not
stay the sffect of any decision or order
and will not affect the finality of any
decigion or order for purposes of judi-
oial review, unless so ordered by the

" Board,

§4.518 Remands from cowrts,

Whenever any matter iz rémanded
from any federal court to the Board for
further proceedings, the Board will oi-
ther romand the matter to an OHA ds-
- oiding official or to the BIA, or to the
extent the court’s directive and fime
Hmitations will pertoit, the parties
will be allowed an opporfunity to sub-
mit 4o the Board a report recowm-
mending procedurss for it to follow to
comply with fthe court’s order, The
Board will enfer special orders ggv-
arning mabters on retnand,

§4.320

84517 Standards of conduct.

(a) Inquiries about cases. All inguiries
with respect to any matiter pending be-
fore the Board must be made to the
Chisf Administrative Judge of the
Board or the administrative jndge as-
signed the matter, ‘

(Y Disgualification. An administra--
tive judge may withdraw from a 0ass in
accordance with standards found in the
Tecognized canoms of judieial ethics if
the judge deems such action EDPro-
Priate. I, prior to a decision of the
Board, o party files an affidavit of per-
sonal bias or disgualification with sgb-
stantlating facts, snd the administra-
tive judge conoerned does not witi-
draw, the Director of the Office pf
Hearings and Appeals will determine
the matter of disgnalification,

§4.318 Scope of review.

An appeal will be limited to those
issues whidch were before the OHA de-
ciding official upon the petition for re-
hearing, recpening, or regarding tribal
purchase of interests, or befors the RIA
official on review. However, except; ag
speaifically limited in this part or in
bitle 25 of the Code of Federal Regula-
tiong, the Board will not be Nmited in
ita seope of review and may exercise '
the inkerent axrbhority of the Seerotary
to correct a manifest injnstice ar error
whars appropriate.

APPRALS TO THE ROARD OF INDIAN
APPEALS IV PROBATE MAYTERS

SOURCE: 66 FR 67666, Deo, 81, 2001, unless
ntherwise notad, -

$4.820 Who may apgpesl, )
(a) A party in interest has a right to

appeal to the Board from an order of an

OHA deciding official on a petition for

~reheating, a petition for reopening, or

rogarding tribal purchase of interests
in a.deceaged Indian’s trust estade.

(h) Notiee of appeal, Within 80 days
from the date of the decision, an appel~
lent must file a written notlce of ap-
Deal signed by appeiliant, appellant’s
attorney, or other qualified representa-

‘tive a8 provided in 48 OFR 1.3, with the

Board of Indlan Appeals, Office of
Hearings and Appeals, U.8. Department;
of the Interior, 80I North Quincy
Street, Arlington, Virginia 22208. A
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§4.321

statement of the eyrors of fact and law
upon which the appeal is baged must be
inoluded in sither the notice of appeal
or in any brief filed. The notice of ap-
real must include the pames and ad-
dresses of parties served. A notles of
appeal not timely filed will be dig-
migged for lack of jurisdiction. .

(e) Borvice of copies of notics of ap-
peal. The appeliant must personally de-
lver or mall the original notios of ap-
peal t6 the Board of Indian Appeals; A
copy must be gerved upon the OHA de-
ciding official whose decision is ap-
pealed as well as all interested parties,

The notice of appeal filed with the
Bourd must include a certification thab .

service was made a8 required by this
saction.

(d} Action by the OHA deciding offi-
cial; record fnspection, The OHA deoid-
ing official, upon receiving a copy of
the nofice of appeal, must notify the
Superintendent concerned o return
the duplicate record fited wnder
§£4.288(b) and 4.241(d), or under §4.242(£)
of this’ part, to the Land Tibles and
Records .Offioe  designated under
§4.238(b) of thia part, The. duplicate
racord must be conformed to the Origi-
nal by the Land Tifles and Records Of-
floe and will thereafter be available for
inspection elther at the Land Titlas
and Records Office or at the office of
the Buperintendent, In those cases in
which & transeript of the hearing was
1ot prepared, the OHA deciding official
will have a transceript prepared which
must be forwarded to The Board within
80 days from receipt of a copy of the
notioe of appeal.

{66 TR, 67656, Deo. 31, 2001, an amended 'at 67
FR 4388, Jan. 30, 2002]

34321 Notice of tranemittal of record
on appeal.

The original record on appeal must
be forwarded by the Land Titles and
- Records Office to the Roard by ocer-
tified mail. Any objection to the record
a8 constituted rast be flled with the
Board within 15 dayes of receipt of the
notice of docketing issued nnder §4.332
of this part.

§4.322 Docketing,

‘The appeal will be docketed by the
Board upon receipt of the administra~
tive record from the Land Titles and

43 CFR Subtitie A (10-1-03 Editiorn)

Records Office. All interestsd parties
a8 ghown by the record on appeal must
be notified of the docketing, The dook-
eting notice must specify the time
within which brisfs may be filed and
must cite the procedural rogulations
governing the appeal.

§4.325 Disposition of the resord.

Bubsequent to a deocision of the
Board, other than remands, the record
iiled with the Board and all documents
added during the appeal proceedings,
including any transcripts pmrepared be-
canse of the appeal and the Board's de-
cigion, ynust he forwarded by the Board
to the Land Titles and Records Offina

designated onder §4.286(b) of this pars. .

Tpon receipt of the recopd by the Land
Titlen and Records Office, the duplicate
record required by §4.520(c) of this part
must be conformed to the original and
forwarded to the Buperinfendent com-
cel'hed, .

APPBALS TO THE BOARD OF INDIAN AP~
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF In-
DIAN AFFAIRE: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MatTErg NoT
BRELATING 70 PROBATE PROCEEDINGS

BoURcE: 54 FR 6487, Weh. 10, 1989, unless
otherwise noted.

§4.380 Scope.

(a) The definitions seb forth in 25
CFR 22 apply also to these special
rudes. These regulations apply to the
praciice and procedure For: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative aotions or decisions of of-
ficials of the Bureau of Indian Affairs

issued wnder regmlations in 95 OFR -

chapter 1, and (2 administrative re-
view by the Board of Indlan Appeals of
other matters pértaining to Indians
which are referred to it for exercise of
review authority of the Becrotary or
the Aggistant Secretary—Indian Af-
fairs.

(b) Bxcept as otherwise permitted by
the SBeoretary or the Assistant Beo-
retary—Indian Affairs by special deis.
gation or regnest, the Board shall not
adjndicate;

(1) Tribal enrollment; disputes;
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" (2) Matters decided by the Bureau of
Indian Affaira throwgh exercise of ibs
digeretionary authodty; or

(3) Appesls from decisions pertaining

tio final recommendations .or actions by-

officials of the. Minerals Management
Service, unless the decision is hased on
an interpretation of Fedsral Indian law
(decigions not so based which ayise
from doeterminations of the Minerals

Managemend Service, are appealable 1o

the Intprior. Board of Land Appeals in
accoprdance with 43 CFR 4.410).

§4,381 Who may appeal.

Any interested party affected by &
final administrative action ox decision,
of an official of the Burean of Indian
Affairs issned under regulations in title
25 of the Code of Federal Regnlations
may appeal to the Board of Indian Ap-
peals, except— .

(a) To the extent that decisiony
which are subject to appeal tio a higher
official within the Burean of Indian Af-
falrz must first be appealed to that of-
figial; ’

(b} Where the decision has bean ap-
proved In writing by the Secrsbary or
Agsigtant Secretary-—Indian Affairs
prior to promulgation; or

“{c) Where otherwise provided by law
or regulation.

fa.282 Appeai to the Board; how'

taken; ranndatory - Hume for filing:
prepavation  asmistanee;  requoives
ment for bond,

{a) A notice of appoal shall be in
writing, signed by the appellant or by
his attorney of record or other quali-
fied representative as provided by 43
UFR 1.3, and filed with the Board of In-
dian Appesls, Office of Hearings and
“Appeals, U.8. Department of the Inte-

rior, 801 North Quincy Street, Arling-

. bon, Virginia 23203, within 30 days after
receipt by the appellant of the decigion
from which the appeal is taken. A copy
of the notice of appeal! shall simulta~

neousty be filed with the Assistanti Seo-

rotary—Indian Affairs. As required by

§4.383 of this pars, the notice of appeal -

send to the Board shall certify that a
copy has boen gent to the Assistant
Secretary—Indian Affairs. A holice of
appes] not timely filed shall be dig-
missed for iack of jurisdiction, A no-
tice of appeal shall Inelude: '

§4.333

(1) A Toll identifieation of the cage;

(2) A statemont of the reasong for the
appeal and of the relief sought: and

3) The names and addresses of all ad-
fitional interested pariles, Indien
tribes, tribal corporations, or groups
baving rights or privileges which may
be affected by a change in the decision,
whether or not they participated as in-
tarested parties in the earller pro-
cesdings, )

(b In accordance with 25 CFR, 2.20(c)

- & notice of appeal shall not be effective

for 20 days from receipt by the Boarxd,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appedl. If the Asplstant Sec-
retary--fudian Affairs properly notifies
the Board that he has declded to review
the appeal, any dosuments concerning
the cage filad with the Board shail he
trangmitted Gto the Assistant Sec-
rebary---Indian Affairs.

{0) Whan the appellant; is an Fndian or
Indian tribe not represented by coun-
gel, the official who izsmed the decision
appealed shali, npon reguest of the ap-
pellant, render such assistance as is ap-
prgfria.te in the preparation of the ap-
paal, .

(@) At any time during the pendency

of an appeal, an appropriate bond may
be reqguired to profect the interest of

.any Indian, Indian tribe, or other par-

ties invelved.

[6¢ PR 6487, Feb. 10, 1989, sag amended at 87
FR 4368, Jan, 30, 2002]

§4.383 Service of potice of appeal.

- fay On or before the date of filing of
the notice of appeal the appellant shall
parve -4 oopy of the notice upon each
known interested payty, upon the offi-
oial of the Bureaun of Indian Affairy

from whoge decision the appeal is

taken, and upon the Apsiatant Sec-
retary—Indian Affairs. The police of
appeal filed with the Board shall cer-
ity that service was made as required
by this geotion and shail show the
names and addresees "of all parties
served. If the appsliant ig . an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
officidl of the Burean whose deoision i
appealed o assigt in service of copies
of the notice of appeal and any sup-
porting doonments,
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§4.334

(1) The notlce of appeal will be con-
sideved %o have been served wupon the
date of personsl service cr'ma;iling.

§4.984 Extensions of time,

Reoquests for extensions of time to
file docinnents may be granted upon a
ghowing of good canse, except for the
time fixed for filieg a notice of appenl
which, as specified in §4.332 of this
yart, may not be extendsd,

§4.388 Pre Emﬂun and teansmittal of

wecord fliviz]l of the Burean-of
Indiam xR,

(a) Within 20 days after receiph of a
notice of appeal, or npon notice from
the Board, the official of the Burean of
Indiap Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, withoat limitation,
copes of transcripts of testimony
taken; all original docwnents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental
documents which aet; forth claims of in-
terested parvies; and all documents
upor whioh all previcus dec;ismns were
based.

(h) The adminlsirative record shall
irglude a Table of Conbents noting, at
a mindranrm, inclusion of the following:

{1) The decision appealed from;

{Z) The notice of appeal or copy
thereof; and

(3) Uertificution that the record con-
taing all! informaiion and documents
uilized by the deciding official in ren-
dering the decision appealed, .

{(c) If the deciding oliclal receives
notification that the Apsistant Seo-
rabary—Indian Affairs hag decided to
review the appeal before the adminjs-
frative record is trangmitted to the
Board, the administrative record ghall
be forwarded to the Asgsistant Sec-
retary—Indian Affairs rather than to
the Board,

§4.536 Docketing,

An appeal shall be agsigned a docket
number by the Board 30 days after re-
ceipt of the notioe of appeal unless the
Board has bheen properly notified that
the Assistant Becretary—Indian Affairs
‘haa aasvmved jurisdictlon over .the .ap-
. peal.. A notics of -doecketing -shall. be
sent 0 all interested -pariies as shown

43 CFR Sublifie A (10-1-03 Edilion)

by the record or appeal upon receipt of
the administrative record. Any objec~
tion to the record as constitnted shall
be flled with the Boaxd within 15 days

- of recelipt of the notice of dockebing.

The dooketing notice shall specify the
time within which briefs ghall be filed,
cite the procedural regulations goy-

erning the appeal and includs & aopy of -

the Table of Contents furnished by the
deciding official.

§4.237 Action by the Boayd,

(a) The Board may make a final deci:
glon, or whare the record indicafes a
need for further ingwiry to resolve a
gonuine issme of maberial fact, the
Board may requive a hearing, All hear~

- ings sghall be conducted by an adminis-

trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its disoretion, grant oral argument be-
fore the Board. .

(b) Where the Roard finds that one or
more issnes involved in an appeal or a
matter referred to it were decided by
the Burvau of Indian Affairs based
upon the exercise of discretionary aun-

" thority committed to the Bureau, and
" the Board has not otherwise been per-

mitbed to adjudicate the issue(s) puran-
ant to §4.930(b) of this part, the Board
shall dismiss the appeal as to the
isgne(s) or réfer the imsuels) to the As-
sigtant Secretary—Indian Affairs for
further consideration,

§4.333 Svbmission by administrative
* law judge of proposed findings, con-
dusions and recommended deci-

Blﬁll.

(a) When an evidentiary hearing pur?

gnant to §4,.387(a) of this part is con-
cluded, the administrative law judse
shall recommend findings of fact and
conclusions of faw, stating the reasons
for such recornmendations. A copy of
the recommended decision shall be sent
to each parbfy to the proceeding,- the
Burean official involved, and the
Roard. Simuitaneeusly, the entire
record of the prooesdings, including the
tranzcript of the hearing before the ad-
ministrative law judge, shall be for-
warded tio the Board.

(b) The afdministrative law judge

- ghall.advige the parties ab the conclu~
sion of the recommended deeision of .

their right to file exceptions or other
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comments regarding the recommendead
decislon with the Board in accordance
with §4.38% of this part.

$4.359 FExceptions or commenis ve-
garding
administyative law judge.
Within 30 days after raceipt of the
reacommeonded decision of the adminis-
trative law jndge, any party may file

excepticns to or other comments on

the deocision with the Board,

§4.340 Disposition of the reeord.

BSubsequent to a decislon by tha
Board, the record filed with the Board
ead all docnments added Quring the ap-
peal procesdings, including the Board's
decision, shall be forwarded o the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Pederal records.

Wm'i‘m BanTH RESERVATION LAND SET-

TLEMENT ACT OF 1985; AUTHORITY OF -

ADMINISTRATIVE JUDGRS;, DETERMINA-
TIONS OF THE HEIRS OF PERS0ONS WHO
Dign ENTITLED T0 COMPENSATION

SourcE: 56 FR 61383, Deo. 3, J99%, unless
otherwise noked.

§4.860 Avthority abd scope.

(a) The rales and proceduras set forth
in §64.950 through 4.367 apply only to
the determination through intestate
sucossslon of the heirs of persons who
died entitled to reveive compensation
under the White HRarth Regervation
Land Settlement Act of 1685, Public
Law 99-284 (100 Stat. 61), amended by
Public Taw 100-158 (101 3fab, 886) and
Fublic Law 100-212 Q01 Stat, 1433).

(b) Whenaver requested to. do so by .

the Project Dire¢tor, an administrative
udge shall determine sach heirs by ap-
pPlying inheritance laws in accordance
with the White Barth Reservation Sabt-
tlement Aot of 1886 as amended, not-
withstanding the decedent rmay have
diad testate.

(0} As used hoerein, the following
ferms ghall have the following mean-
NnEs:

{1} The term Ast means the White
. Harth Reservation Land Bettlament
Act of 1986 as amended.

recommended decision by |

§4.381

{2) The term Board means the Board
of Indian Appeals in the Office of Hesr-
ings and Appeals, Office of the Sec-
retary.

(3) The term Profect Direcior means
the Buperintendent of the Minnesota
Agency, Burean of Indian Affajrs, or
other Bureau of Indian Affairs official
with delegabed anthority from the Min-
neapolis Arse Director o serve as the
federal officer in charge of the White
Hayth Reserva.tion Land Bettlerment
Project.

($) The term partzf (parties) in inlerest
means the Project Direstor and any
pregumplive or actual heirs of the do-
pedent, or of any issue of any subse-
quently deceaged presumptive or ac-
tual heir of the decedent.

B The term compensotion means a
menatary sum, as determined by the
Projeot Diractor, pursuant to ssction
8{c) of the Act.

(6) The teym adminstrative judge
means an admivigtrative judge or an
administrative law judge, attorney-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to
whomn the Director of the Ofijge of
Hearings and Appeals haa redelegatad
his authority, as designee of the Sec-
retary, for making heirship detormina-
tions as provided for in these regula-
tions,

(T} The term appellont means a party
aggrioved by o final ordsr or final order
upon reconsideration issued by an ad- -
ministrative judge whe files an appeal
with the Board.

{50 PR 61388, Dec. 3, 1991; 58 F'R 85782, Dsc. 18,
1991, o8 amended ab 64 FR 19362, Mar. 18, 19561

4961 Commencement of ithe deler-
mination prrocess.

(a) Unless an heirship determination
which is recognized by the Act already
exisfs, the Project Direotor shall com-
menee the defermination of the heirs
of those persons who died entitled to
receive compensabtinng by filing with |
the administrative jndee all daba, idem-
tifying the purpose for whioh they are
being subrnitted. shown in the records
relative to the family of the decedent.

(b) The daka shall includs but are not
Limited to:
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