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In this CEQA case, 1 the County of San Diego (County) challenges a judgment,
writ of mandate, and injunction directing it to set aside its approvals of a Climate Action
Plan (2018 CAP or CAP), Guidelines for Determining Significance of Climate Change,
(Guidelines for Determining Significance), and supplemental environmental impact
report (SEIR). The primary issue is whether a greenhouse gas (GHG) mitigation measure

in the SEIR, called M-GHG-1, is CEQA-compliant. Under M-GHG-1, certain projects

1 California Environmental Quality Act (CEQA), Public Resources Code section
2100 et seq.



may mitigate their in-County GHG emissions by purchasing carbon offsets originating
elsewhere, including internationally.

Plaintiffs are (1) Sierra Club, Center for Biological Diversity, Cleveland National
Forest Foundation, Climate Action Campaign, Endangered Habitats League,
Environmental Center of San Diego, and Preserve Wild Santee (collectively Sierra Club);
and (2) Golden Door Properties, LLC (Golden Door). Plaintiffs' overarching contention
is that "[p]roperly restricted and verified offsets can be a valuable GHG mitigation
strategy, but the offsets in M-GHG-1 provide no such assurances."

The superior court ordered the County to vacate its approvals of the CAP,
Guidelines for Determining Significance, and the certification of the SEIR. The court
also enjoined the County from relying on M-GHG-1 during review of greenhouse gas
emissions impacts of development proposals on unincorporated County land.

Our primary holdings are: (1) M-GHG-1 violates CEQA because it contains
unenforceable performance standards and improperly defers and delegates mitigation.

(2) The CAP is not inconsistent with the County's General Plan. (3) However, the
County abused its discretion in approving the CAP because the CAP's projected
additional greenhouse gas emissions from projects requiring a general plan amendment is
not supported by substantial evidence. (4) The SEIR violates CEQA because its (a)
discussion of cumulative impacts ignores foreseeable impacts from probable future
projects; (b) finding of consistency with the Regional Transportation Plan is not
supported by substantial evidence; and (c) analysis of alternatives ignores a smart-growth

alternative.



To be abundantly clear, our holdings are necessarily limited to the facts of this
case, and in particular, M-GHG-1. Our decision is not intended to be, and should not be
construed as blanket prohibition on using carbon offsets—even those originating outside
of California—to mitigate GHG emissions under CEQA.

Similarly, our holding regarding the CAP's invalidity is a narrow one. The
judgment requiring the County to set aside and vacate its approval of the CAP is affirmed
because the CAP's greenhouse gas emission projections assume effective implementation
of M-GHG-1, and M-GHG-1 is itself unlawful under CEQA. Except to the extent that
(1) the CAP is impacted by its reliance on M-GHG-1; and (2) the CAP's inventory of
greenhouse gases is inconsistent with the SEIR (see part IX, post), the CAP is CEQA-
compliant.

This is the third time the County's attempt to adopt a viable climate action plan
and related CEQA documents has been before this court. In an attempt to avoid a fourth,
we further note that the CAP contains a GHG reduction measure (T-4.1) designed to
offset in-County GHG emissions. As explained post, T-4.1 significantly differs from
M-GHG-1 in several respects and, perhaps more importantly in indicating the types of
offset protocols that might pass muster, is unchallenged in this litigation.

FACTUAL BACKGROUND
A. Overview

This is a complex case, in part because of the size of the record (approximately

72,000 pages), and the extensive litigation history, which spans nearly a decade with two



prior opinions from this court.2 We begin with an overview of some of the key
documents in the case. Because acronyms are used throughout, a glossary is appended at
the end of this opinion.
1. GHG emission reduction
"Greenhouse gases absorb infrared radiation and trap the heat in the Earth's
atmosphere, rather than allowing the radiation to escape into space. . .. [T] Fossil fuel

combustion is the source of the vast majority of the United States' [GHG] emissions. . . .

In 2010, California produced 452 million metric tons (MT) of COz¢.[3] The
transportation sector was the largest contributor to California's [GHG] emissions,
producing 38 percent of the state's total. . . ." (lrritated Residents, supra, 17 Cal.App.5th
at pp. 731-732))

The Legislature has "emphatically established as state policy the achievement of a
substantial reduction in the emission of gases contributing to global warming." (Center
for Biological Diversity v. Department of Fish & Wildlife (2015) 62 Cal.4th 204, 215

(Center for Biological Diversity).) This policy is implemented in CEQA.

2 Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152 (Sierra Club 1)
and Golden Door Properties, LLC v. County of San Diego (2018) 27 Cal.App.5th 892
(Golden Door).

3 The capacity of each GHG to retain heat varies. Emissions of GHGs are
expressed as MTCO2e, which is the amount of carbon dioxide in metric tons that would
have the same global warming potential as the emission of the particular GHG.
(Association of Irritated Residents v. Kern County Bd. of Supervisors (2017) 17
Cal.App.5th 708, 731, fn. 6 (Irritated Residents).)



CEQA requires a lead agency to "make a good-faith effort, based to the extent
possible on scientific and factual data, to describe, calculate or estimate the amount of

[GHG] emissions resulting from a project.”" (Cal. Code Regs., tit. 14, § 15064.4, subd.

(a).)#* In determining the significance of a project's GHG emissions, CEQA directs the
lead agency to consider, among other things, the "extent to which the project complies
with regulations or requirements adopted to implement a statewide, regional, or local plan
for the reduction or mitigation of [GHG] emissions." (Guidelines, § 15064.4, subd.
(b)(3).)

The California Air Resources Board (CARB) is "the state agency charged with

monitoring and regulating sources of emissions of greenhouse gases that cause global

warming in order to reduce emissions of greenhouse gases.” (Health & Saf. Code,d
8 38510.) CARB has pursued several strategies for reducing GHG emissions, including a
cap-and-trade program. (Cal. Code Regs., tit. 17, 8§ 95801-96022; Association of
Irritated Residents v. State Air Resources Bd. (2012) 206 Cal.App.4th 1487, 1498, fn. 6.)
2. Cap-and-trade
" 'Cap-and-trade is a market-based approach to reducing pollution. The "cap"

creates a limit on the total amount of emissions from a group of regulated sources, and

4 The CEQA Guidelines in title 14 of the California Code of Regulations, section
15000 et seq., are hereafter cited as Guidelines. We give them great weight "except
where they are clearly unauthorized or erroneous.” (Center for Biological Diversity,
supra, 62 Cal.4th at p. 217, fn. 4.)

5 Undesignated statutory references are to the Health and Safety Code.
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generally imposes no particular emissions limit on any one firm or source.
(Association of Irritated Residents v. State Air Resources Bd., supra, 206 Cal.App.4th at
p. 1498, fn. 6.) " 'The "trade" aspect of a cap-and-trade program creates an incentive for
businesses to seek out cost-effective reductions, while also encouraging rapid action to
reduce emissions quickly. Regulated entities receive allowances . . . representing the
right to emit a ton of greenhouse gas emissions. At specified intervals, regulated
businesses must surrender an allowance for each ton of GHG . . . they release. Over time,
the total amount of allowances available to all sources is reduced, meaning overall
emissions from those sources must be also reduced. If an individual source does not need
all of the allowances it has in a given period, it may "bank" those allowances to surrender
later or sell them to another registered party. The ability to sell allowances to other
businesses that need them creates a market price for pollution reductions and an incentive
for businesses to achieve the maximum reductions possible at the lowest cost.'" (Ibid.)
Thus, under cap-and-trade, GHG emitters may comply with the cap by purchasing
GHG reductions that others achieve, called offsets. Offset credits can be produced by a

variety of activities that reduce or eliminate GHG emissions or increase carbon

sequestration.6
Under cap-and-trade, offset projects must comply with rules and procedures—

called Compliance Offset Protocols (CARB Protocols), which CARB adopts and

6 Carbon emissions are sequestered, for example, by trees, which absorb carbon
from the atmosphere.



administers through an Offset Project Registry (OPR). (Cal. Code Regs., tit. 17,
88 95973, subd. (a)(1); 95987, subd. (a).) OPRs facilitate "the listing, reporting, and

verification of offset projects developed using the [Protocols], and issue registry offset

credits."/ OPRs must be approved by CARB and "shall use [CARB Protocols] to
determine whether an offset project may be listed . . . for issuance of registry offset
credits." (Cal. Code Regs., tit. 17, 88 95986; 95987, subd. (a).) Entities can use offsets
to fulfill only up to 8 percent of their compliance obligation. (Id., 8 95854, subd. (b).)

GHG offsets "must be real, additional, quantifiable, permanent, verifiable, and
enforceable." (Cal. Code Regs., tit. 17, 8§ 95802, subd. (a).) Numerous statutes and
regulations are designed to ensure these criteria are met. (Health & Saf. Code, § 38562;
Cal. Code Regs., tit. 17, § 95100 et seq.)

3. The broad contours of this case

This case involves the County's (1) CAP; (2) associated General Plan Amendment

to the County's 2011 General Plan Update (GPU); (3) a threshold of significance for

GHG emissions; and (4) Guidelines for Determining Climate Change—collectively the

7 (OPR <https://ww3.arb.ca.gov/cc/capandtrade/offsets/registries/registries.htm>
[as of June 12, 2020] archived at <perma.cc/WXF5-66TKU>).



"Project.”” The County as lead agency prepared the Project's SEIR, which addresses GHG

impacts in the County's unincorporated areas and from County operations.8
The superior court determined that the CAP is inconsistent with the GPU and,
therefore, invalid. The court also determined that M-GHG-1 violates CEQA by
(1) requiring the purchase of out-of-County offsets without legally sufficient analysis;
and (2) unlawfully delegating and deferring feasibility findings. The superior court
further determined that the SEIR violates CEQA by inadequately analyzing
(a) cumulative GHG impacts; (b) impacts to "energy and environmental justice™; and
(c) "smart growth mitigation or alternatives for [General Plan Amendment projects]."
The court also determined that the County violated CEQA by failing to properly respond
to comments on the draft SEIR (DSEIR).
Documents discussed throughout this opinion, introduced here and explained in
more detail later, are:
(1) 2011 General Plan Update (GPU): A comprehensive, long-
term plan for developing unincorporated areas of the County. Calls
for reducing GHG emissions to meet state GHG targets, and requires
preparation of a Climate Action Plan to achieve this reduction.
(2) 2011 Program Environmental Impact Report (PEIR):
Analyzes environmental impacts from implementing the GPU.
Requires a climate action plan be prepared.
(3) 2018 Climate Action Plan (2018 CAP or CAP):

Establishes a baseline inventory of GHG emissions in the
unincorporated County and from County operations. Projects future

8 County operations include County facilities and operations located within the
unincorporated County communities and in the incorporated cities.
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GHG emissions and contains measures to meet state GHG reduction
targets.

(4) Guidelines for Determining Significance of Climate
Change (Significance Guidelines): Contains criteria and a
checklist to determine a project's consistency with the CAP.

(5) 2018 Supplemental EIR (SEIR): Analyzes environmental
impacts from implementing the CAP and contains mitigation
measures, including M-GHG-1.

PEI A
GPU Establishes baseline GHG

. Ana.lyzes inventory in unincorporated
Calls for reducing - environmental County and from County

GHG emissions to impacts of the GPU, operations, projects future
meet state targets including GHG GHG emissions, contains
and to prepare a impacts. Directs GHG reduction measures to
Climate Action Plan preparation of a meet state targets

Climate Action Plan.

Guidelines For

Determining
Analyzes Significance

environmental .
impacts from the Determines whether

Climate Action Plan. projects are
Includes M-GHG-1. consistent with the
Climate Action Plan

EIR
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B. The GPU

The unincorporated County contains 3,570 square miles and as shown in the map

post, is mostly undeveloped.
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In 2011, the County updated its general plan, establishing "a blueprint for future
land development projects in the unincorporated County that meets community desires
and balances the environmental protection goals with the need for housing, agriculture,
infrastructure, and economic vitality."

The GPU contains principles guiding future growth that are intended to retain the
County's "rural character, economy, and unique communities, as well as minimizing the
environmental impacts of future development.” To accomplish these goals, the GPU
"shifts growth capacity from the eastern backcountry areas to western communities" by
encouraging growth "in villages with ‘compact land development patterns to minimize

intrusion into agricultural lands and open spaces; reduce travel distances to local services

11



and businesses, while also inducing community association, activity, and walking.'™ The

GPU seeks to "develop lands and infrastructure more sustainably in the future."9
The GPU contains a "Vision Statement" and "Guiding Principles.” These
"represent[] the basis by which all updated plan goals, policies, and implementation
programs are measured . . . ." Addressing GHG emissions, the Vision Statement
provides:
"[T]he Land Use Map provides a mix and density of land uses
that will minimize automobile trips and their length, invigorate the
economic health of our businesses, and promote association with our
neighbors. These, coupled with increased access to transit, will
reduce our air emissions, greenhouse gas emissions, energy
consumption, [and] noise . . .."
C. Climate Change Legislation
California’s "landmark legislation addressing global climate change, the California
Global Warming Solutions Act of 2006," is commonly referred to as Assembly Bill
No. 32 (Assem. Bill No. 32). (Center for Biological Diversity, supra, 62 Cal.4th at
p. 215.) Assem. Bill No. 32 calls for reducing GHG emissions to 1990 levels by 2020.
(Ibid.)
In 2016, the Legislature enacted Senate Bill No. 32 (Sen. Bill No. 32), "which

adopts a goal of reducing [GHG] emissions by 40 percent below 1990 levels by the year

9 Sustainability means "simultaneously meeting our current economic,
environmental, and community needs, while also ensuring that we are not jeopardizing
the ability of future generations to meet their needs."
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2030. This 40 percent reduction is widely acknowledged as a necessary interim target to
ensure that California meets its longer-range goal of reducing [GHG] emissions to

80 percent below 1990 levels by the year 2050." (Cleveland National Forest Foundation

v. San Diego Assn. of Governments (2017) 3 Cal.5th 497, 519 (Cleveland National).)10
These mandates are a key element of the GPU's goals and policies. GPU Goal
COS-20 (as originally adopted) provides for the "[r]eduction of local GHG emissions
contributing to climate change that meet or exceed requirements of the Global Warming
Solutions Act of 2006." Policy COS-20.1 likewise provides that the County shall
"[p]repare, maintain, and implement a climate action plan with a baseline inventory of

GHG emissions from all sources; GHG emissions reduction targets and deadlines, and
enforceable GHG emissions reduction measures."11
One of the GPU's guiding principles is that "land should be developed more

compactly, resulting in reduced automobile use and increased use of public transit,

10 Sierra Club's request for judicial notice of Executive Order No. B-30-15,
pertaining to the 40 percent reduction target, is denied as irrelevant. (San Diegans for
Open Government v. San Diego State University Research Foundation (2017) 13
Cal.App.5th 76, 90, fn. 8 (SDOG).)

11 Aspart of the Project, the County amended COS-20 and COS 20.1 in 2018. COS
20 as amended provides: "Reduction of community-wide (i.e., unincorporated County)
and County Operations greenhouse gas emissions contributing to climate change that
meet or exceed requirements of the Global Warming Solutions Act of 2006, as amended
by [Sen. Bill No. 32] ...." Asamended, COS-20.1 provides, "Prepare, maintain, and
implement a Climate Action Plan for the reduction of community-wide (i.e.,
unincorporated County) and County Operations greenhouse gas emissions consistent
with . . . Guidelines Section 15183.5."

13



walking, and bicycling. This will result in less consumption of gasoline, generation of
less air pollution and GHG emissions, the preservation of greater amounts of habitat and
agricultural lands, and the improvement of the lifestyles and health of community
residents."” The GPU promotes reductions in vehicle trips, gasoline consumption, and
GHG emissions by containing 41 "mobility strategies."

D. The PEIR

The PEIR addresses the environmental impacts from implementing the GPU.12
The PEIR did not "speculate on the individual environmental impacts of specific future
development projects,” but rather considered "build-out of the General Plan land use
designations up to forecasted population and housing unit totals."

Growth consistent with the GPU would create in-County GHG emissions.
Mitigation measures are necessary to achieve state GHG reduction targets. PEIR
mitigation measure CC-1.2 requires the County to prepare a climate action plan with
"comprehensive and enforceable GHG emissions reduction measures" to achieve
mandated GHG targets.

The County adopted the GPU and certified the PEIR in August 2011.

12 A program EIR considers " 'a series of actions that can be characterized as one
large project and are related . . . ."" (Guidelines, 815168, subd. (a).) This allows the lead
agency to consider "broad policy alternatives and program wide mitigation

measures. . . ." (Cleveland National Forest Foundation v. San Diego Assn. of
Governments (2017) 17 Cal.App.5th 413, 425 (Forest Foundation).)

14



E. The 2018 CAP

1. The CAP applies to projects that are consistent with GPU-allowed
land use

Broadly speaking, there are two types of development projects in the County. One
type is a project proposing land use that is completely consistent with that allowed under
the General Plan. The other type is a project proposing intensity or density of land use
exceeding that allowed under the General Plan—that is, a project requiring a general plan
amendment.

"The scope of the CAP is to serve as mitigation to reduce GHG emissions
resulting from buildout of the 2011 GPU .. .." In other words, to the extent a project is
consistent with land use allowed under the GPU, the project applicant must mitigate
GHG emissions with CAP GHG reduction measures.

2. The CAP's GHG inventory

The CAP establishes a baseline inventory of GHG emissions against which to
measure future reductions. The baseline consists of GHG emissions from activities
within the unincorporated County and from County operations as of 2014. Although
Assem. Bill No. 32 and Sen. Bill No. 32 use 1990 as a benchmark, 2014 is the most
recent year in which accurate information is available to inventory GHG emissions in the
unincorporated County. This inventory includes GHG emissions from projects requiring
a general plan amendment because of increased density or intensity of land use beyond
that allowed under the GPU (hereafter, such projects are referred to as GPAS), but only if

the GPA project was constructed as of 2014.

15



3. The CAP's GHG projections
The CAP also projects future GHG emissions for development consistent with

GPU allowed land use. These projections, based on current trends, population growth,

and known legislation, are called "' 'business-as-usual' " projections. The projections
assume no additional local GHG reduction efforts and regulations will be undertaken, and
that population, housing, employment, and transportation will grow consistent with San
Diego Association of Governments (SANDAG) projections.

The CAP's GHG projections do not include GPA projects under review, but not

yet adopted by the County (hereafter referred to as in-process GPAs).13 However, the
projections include GHG emissions from GPA projects adopted between August 2011
(the date of the GPU) and August 2017 (the date the DSEIR was publicly released). The
projections also account for anticipated legislation that will reduce future emissions
without any additional County action. This includes, for example, anticipated increased
electric vehicle use.

The CAP's 2014 baseline and projected GHG emissions in MTCOze are:

2014 Baseline 2020 Projection 2030 Projection 2050 Projection

3,211,505 3,018,671 2,824,049 2,991,507

13 Such projects are instead analyzed in the cumulative impact analysis in the SEIR,
where M-GHG-1 applies.
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4. GHG reduction targets and measures

To meet legislative GHG emission reduction targets, CARB recommends reducing
emissions to six MTCOze per capita by year 2030 and to two MTCO:e per capita by
2050. This is equivalent to reducing 2014 emissions by 40 percent (by 2030) and 77
percent (by 2050). Therefore, to meet state targets, the County must reduce GHG
emissions to 1,926,903 MTCO.e by 2030 (40 percent below 2014 levels) and to 738,646
MTCO2e by 2050 (77 percent below 2014 levels).

The CAP contains 26 measures intended to meet these targets. "All [26] GHG
[rleduction [m]easures in the CAP will be implemented within the unincorporated
County and from County operations . . .." Likewise, all CAP GHG reduction measures
"will achieve GHG reductions locally (i.e., from County operations and within the
unincorporated County)."

The County "collaborated with over 50 stakeholder groups in the environmental,
business, and community sectors during a total of over 100 public events to gather input
to inform development of strategies and measures for the CAP. The primary determinant
for whether a measure was chosen was its GHG reduction potential and whether it would
help the County achieve its GHG reduction target in 2030. Measures were also assessed
for their applicability and effectiveness in the County's unique rural setting. ... As
shown in the CAP, the selected measures are anticipated to meet state targets through
2030." All of the CAP's reduction measures "would need to be implemented . . . to meet

the reduction targets."
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CAP measures include, for example, County acquisition of (1) open space, which
would reduce GHG emissions by preserving land that can otherwise be developed; and
(2) easements on agricultural land to extinguish future development potential. Under
another measure, the County will update 15 community plans by 2030, and an additional
four between 2031 and 2040 to incorporate a balanced approach to housing, jobs,
services, and infrastructure—including bike lane improvements, shared parking, and
community centers located in a core area. The CAP measures also include installing
electric vehicle charging stations, encouraging solar water heater installation, and
streamlining the permitting of solar energy production.

The CAP's GHG reduction measures may also produce "co-benefits"—"additional
jobs and economic development, cleaner air, fewer illnesses and disease, reduced energy
and water costs, or an overall improvement in the quality of life and public health.”

5. CAP reduction measure T-4.1

Once implemented, the CAP's suite of measures may require adjustment to stay on
target. To provide needed flexibility, the CAP includes measure T-4.1, under which the
County may make "direct investments in local projects to offset carbon emissions."

"A direct investment project is created when a specific action is taken that reduces,
avoids, or sequesters GHG emissions.” For example, the County could invest in a
weatherization project that reduces carbon emissions within the county while also
reducing residents' heating and cooling expenses. Other direct investment projects are

urban forest and urban tree planting.
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Under T-4.1, the "County will not purchase carbon offset credits . . . but will . . .
track carbon offsets achieved through County direct investment projects” within the
unincorporated County. Emissions reductions occur, but unlike in cap-and-trade, offsets
are not traded as an independent commodity. The SEIR estimates that T-4.1 can achieve
176,614 MTCO-e reductions by 2030.

T-4.1 "would be implemented throughout the unincorporated County, where the
benefits of carbon sequestration and GHG emissions reductions would occur.” Direct
investment projects must comply with (1) "established protocols that have been approved
by ... CARB, the California Air Pollution Control Officers Association (CAPCOA), or
the San Diego County Air Pollution Control District"; (2) "that received 'public review
prior to adoption' "; and (3) the project must yield GHG reductions that are additional—
that is, beyond what will occur under business-as-usual operations and reductions not
otherwise mandated. "Adherence to the protocols ensures that the carbon reductions

generated by the project are real, permanent, quantifiable, verifiable, and enforceable.”

An independent, qualified third-party must verify the GHG reduction achieved.14
6. CAP implementation and monitoring
The County will annually report the CAP's implementation, update the GHG
emissions inventory every two years, and every five years report findings from these
updates. "[I]f certain measures have proven successful, additional investment in those

measures may be made; or, conversely, if certain measures are proving to be more

14 Plaintiffs do not challenge T-4.1 or any other CAP GHG reduction measure.
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difficult to achieve, then the County may redirect its efforts to other measures to achieve
overall GHG reduction targets."
7. Consistency with the CAP is the threshold of significance
CEQA requires public agencies to conduct an environmental review of
discretionary projects they approve and to prepare an EIR for any project that may have a
significant effect on the environment. (Pub. Resources Code, § 21151, subd. (a).) The
Guidelines encourage public agencies to develop "thresholds of significance" to assist in
determining whether a project's effect will be deemed significant. (Guidelines,
8 15064.7.) " 'A threshold of significance is an identifiable quantitative, qualitative or
performance level of a particular environmental effect, non-compliance with which
means the effect will normally be determined to be significant by the agency and
compliance with which means the effect normally will be determined to be less than
significant.'" (California Building Industry Assn. v. Bay Area Air Quality Management
Dist. (2016) 2 Cal.App.5th 1067, 1072-1073.)
The Project's threshold of significance for GHG emissions is consistency with the
CAP:
"A proposed project would have a less than significant

cumulatively considerable contribution to climate change impacts if

it is found to be consistent with the County's Climate Action Plan;

and, would normally have a cumulatively considerable contribution

to climate change impacts if it is found to be inconsistent with the
County's Climate Action Plan."
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Details on how to achieve consistency with the CAP are in a separate document,
the Guidelines for Determining Significance, which also contains a checklist of CAP
GHG reduction measures, called the CAP Consistency Review Checklist (Checklist).

The Checklist implements a two-step process to determine consistency with the
CAP. The first step assesses whether a project is consistent with growth projections and
land use assumptions in the GPU. Those assumptions are the basis of the CAP's GHG
emissions projections.

Thus, if a project's land use is consistent with the GPU, then its GHG emissions
are already accounted for in the CAP's projections (because the projections assume
build-out under the GPU). In that event, the proposed project will achieve GHG
reduction targets by implementing CAP reduction measures.

In step two, the project applicant uses the Checklist to itemize and describe how

the project will implement applicable CAP GHG reduction measures.15 For example,
applicants for a residential development must indicate on the Checklist whether the
project will implement electric or alternatively-fueled water heating systems.

In-process GPAs that the County had not adopted by August 2017 are not included
in the CAP's GHG projections. Such projects achieve consistency with the CAP under

M-GHG-1, which we discuss next.

15 The CAP and Checklist also applies to projects requiring a land use and/or zoning
amendment to the GPU, but which would result in an equivalent or less GHG-intensive
project when compared to those allowed under the GPU.
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E. The SEIR and M-GHG-1
1. The SEIR, in general
Twenty-one GPAs were in-process as of August 2017. The SEIR acknowledges
that in-process GPAs are reasonably foreseeable, could result in significant GHG impacts
and, therefore, are included in the SEIR's cumulative GHG impacts analysis. The SEIR
also recognizes that these and future GPAs are not accounted for in the CAP and may
impact the County's ability to meet CAP targets. To the extent in-process and future
GPAs would increase GHG emissions above projected CAP levels, their impact would be
significant (i.e., inconsistent with the CAP). The SEIR requires GPAs to use M-GHG-1
to mitigate GHG emissions to be within the threshold of significance, i.e., to not exceed
the CAP's GHG emission projections.
2. M-GHG-1, in general
M-GHG-1 "requires a project that increases density or intensity [of land use]
above what is allowed in the [GPU] to mitigate GHG emissions first through all feasible
onsite design features . ..." Onsite design features may include "land use and design
features that reduce VMT [Vehicle Miles Traveled], promote transit oriented
development, promote street design policies that prioritize transit, biking, and walking,

and increase low carbon mobility choices, including improved access to viable and
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affordable public transportation . . . ."16 If onsite design features are insufficient to fully

mitigate GHG emissions, then the project may use offsite mitigation, including in some

cases purchasing offset credits originating from projects anywhere in the world.17

Under M-GHG-1, the GPA project may mitigate GHG emissions under either of
two options: The first is called "No Net Increase.” Under this option, "GPA project
applicants shall achieve no net increase in GHG emissions from additional density above
the 2011 GPU." For example, "if 400 residential units were allowed under the GPU and
a GPA proposes 500 residential units, the emissions for the 400 would be mitigated by
implementing CAP reduction measures, thereby reducing GHG impacts from the 400
units to below significance. GHG emissions for the 100 additional units must be
mitigated to zero through "onsite design features and mitigation measures and offsite
mitigation, including the purchase of carbon offset credits . . . ."

Option two is called "Net Zero." Under this option, GPA applicants shall reduce
all project GHG emissions to zero. Applicants shall first demonstrate compliance with
CAP measures before considering additional feasible onsite design features and

mitigation measures. Offsite mitigation, including purchase of carbon offset credits,

16 “Generally, vehicle miles traveled [VMT] is the most appropriate measure of
transportation impacts. . . . VMT refers to the amount and distance of automobile travel
attributable to a project.” (Guidelines, § 15064.3, subd. (a).)

17 The text of M-GHG-1 is in Appendix 2 to this opinion.
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would be allowed after all feasible onsite design features and mitigation measures have
been incorporated.

Common to both options is the goal to reduce to zero any increases in GHG
emissions over those projected in the CAP. If that occurs, CAP GHG emission forecasts
are unaffected by the GPA project. Accordingly, the GPA project would be consistent
with the CAP, and thus within the threshold of significance for GHG emissions.

F. CEQA Streamlining

To avoid repetition, wasted time, and unnecessary speculation, a lead agency may
"tier" environmental impact reports for a sequence of actions so that later EIRs
incorporate and build on the information in the previous CEQA document. (Pub.
Resources Code, 88 21068.5; 21093, subd. (a).) Projects that are consistent with the
GPU and implement CAP GHG reduction measures may incorporate by reference the
CAP's cumulative GHG analysis. Conversely, projects that are consistent with the GPU
but do not implement CAP GHG reduction measures, as well as GPAs—will require a
project-level GHG analysis.

PROCEDURAL HISTORY18
A. Sierra Club Petition
After the County certified the SEIR, Sierra Club filed a petition for a writ of

mandate challenging the County's approval of the CAP, Significance Guidelines,

18 Procedural history predating the events described here is contained in Sierra Club
I, supra, 231 Cal.App.4th at pp. 1156-1163 and Golden Door, supra, 27 Cal.App.5th at
pp. 896-898.
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threshold of significance for GHG emissions, and the SEIR. In the trial court, Sierra
Club asserted (1) the CAP and SEIR violated CEQA because M-GHG-1 allows
"in-County emissions from in-process and future GPAs to increase, provided there are
offsets purchased somewhere in the world, without demonstrating that such offsets will
be fully enforceable, verifiable, permanent, and additional™; (2) the County "gutted
Mitigation Measure CC-1.2 by establishing a target of “a mere 2 [percent] reduction in
emissions within the County from 2014 levels by 2020"; (3) the SEIR fails to analyze the
CAP's impact on the Regional Transportation Plan/Sustainable Communities Strategy
(RTP/SCS); (4) the County improperly failed to update its transportation modeling "using
data that included the recently approved GPAs, all reasonably expected GPAs, and the
approval of new residential development in far-flung rural areas”; (5) the SEIR failed to
analyze impacts from increased vehicle miles that would result from allowing "GPA
applicants to purchase GHG offsets"; (6) the SEIR fails to consider an alternative in
which "land use classifications and new GPA approvals™ comport with and achieve
certain VMT reduction goals; (7) The SEIR fails to make good faith, reasoned responses
to public comments; (8) the SEIR fails to analyze environmental justice impacts; and
(9) the CAP and threshold of significance are inconsistent with the GPU.

B. Golden Door Petition and Consolidation

In a separate action, Golden Door sought injunctive and declaratory relief. Golden
Door alleged that it is the "owner and operator of an award-winning hospitality and
agricultural operation . . . situated on approximately 600 acres™ in San Diego County.

Golden Door challenged the County's compliance with its General Plan and CEQA "to
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the extent that the County has failed, in its newly adopted CAP, to adhere to requirements
to achieve 'reduction of community-wide (i.e., unincorporated County) and County
Operations greenhouse gas emissions' and other legal requirements.”

In the trial court, Golden Door primarily asserted that the County violated CEQA
(and acted inconsistently with the GPU) by adopting a "program for carbon offset credits
(‘offsets’) that would allow in-process and future ['GPASs'] to increase [GHGs] within the
County, in exchange for the purchase of offsets applicable to elsewhere in the
world . . .." Golden Door asserted that the County "did not even attempt to quantify the
GHGs from the known, in-process GPAs, even though the 2018 CAP Project clearly
intended the offset program to apply to all GPAs." Golden Door also asserted that the
County improperly delegated and deferred feasibility findings in M-GHG-1 and failed to
adequately analyze: (1) VMT and other impacts resulting from implementing M-GHG-1;
(2) cumulative GHG impacts; (3) energy and environmental justice; and (4) smart growth
mitigation or alternatives for GPAs. Like Sierra Club, Golden Door also claimed that the
County failed to adequately respond to comments.

By stipulation, the trial court consolidated these two cases, along with a third
(Sierra Club v. County of San Diego, No. 37-2012-00101054-CU-TT-CTL) that had been
stayed.

After hearing, the trial court granted an (amended) peremptory writ of mandate,
ordering the County to set aside its approvals of the CAP, Guidelines for Determining
Significance, Checklist, certification of the SEIR, and "all attendant approvals in reliance

thereon .. .." The trial court also entered a permanent injunction, providing: "During
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review of [GHG] emissions impacts of development proposals on unincorporated County
lands under CEQA, including in the review of such impacts prior to the issuance of any
permits or entitlements for any General Plan amendment projects approved after
February 14, 2018, the County . . . shall not rely on Mitigation Measure M-GHG-1...."
Subsequently, the court entered a "final judgment” that also declared "that the February
2018 Climate Action Plan and the certification of the Final SEIR to the 2011 General
Plan Update Program EIR are legally inadequate and may not be used to provide the
basis for CEQA review of GHG impacts of development proposals in the unincorporated
County."

C. Appeals and Consolidation

The County filed a notice of appeal in the consolidated cases from "all judgments
and orders™ including the writ of mandate and the permanent injunction. This court
consolidated the three appeals.

DISCUSSION
l.
THE CAP IS NOT INCONSISTENT WITH THE GPU

A. The Trial Court's Ruling

In the trial court, Plaintiffs asserted that the CAP is inconsistent with the GPU
because (1) M-GHG-1 is "part and parcel™ of the CAP; and (2) the GPU requires
reducing in-County emissions; however, M-GHG-1 allows purchasing carbon offsets

"anywhere in the world.” Noting the "paucity of offsets available within the County,
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Sierra Club asserted, "offsets are all but certain to come from outside the County," thus
violating a prime directive in the GPU.

The superior court agreed with Plaintiffs, stating, *[T]he County's General Plan
has consistently . . . stated it required in-County GHG reductions. However, M-GHG-1,
which is expressly incorporated into the 2018 CAP . . . allows essentially unlimited
increases in GHG within the County. In this respect, applicants proposing projects in the
County can meet their GHG mitigation requirements by purchasing offsets from
anywhere in the world . . . ."

The County contends the court erred because (1) M-GHG-1 is not a mitigation
measure of the CAP. Rather, M-GHG-1 is a mitigation measure in the SEIR and only
applies to GPAs; (2) the CAP is, therefore, not inconsistent with the GPU; and (3) GPAs
using M-GHG-1 would mitigate GHG emissions to be within CAP projections and,
therefore, be consistent with the GPU. We agree with the first and second points, and
find it unnecessary to consider the third in this context.

B. The Consistency Requirement

Land use decisions must be consistent with the policies expressed in a general
plan. (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 570
(Citizens of Goleta Valley).) This doctrine is " 'the linchpin of California’s land use and
development laws; it is the principle which infused the concept of planned growth with
the force of law.'" (Corona-Norco Unified School Dist. v. City of Corona (1993) 17
Cal.App.4th, 994.) However, " ‘it is nearly, if not absolutely, impossible for a project to

be in perfect conformity with each and every policy set forth in the applicable plan. . ..
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It is enough that the proposed project will be compatible with the objectives, policies,

general land uses and programs specified in the applicable plan.'" (Save Our Heritage
Organisation v. City of San Diego (2015) 237 Cal.App.4th 163, 186.)

C. The Standard of Review

Our role is the same as that of the trial court. (Naraghi Lakes Neighborhood
Preservation Assn. v. City of Modesto (2016) 1 Cal.App.5th 9, 19.) Review "is highly
deferential to the local agency, 'recognizing that "the body which adopted the general
plan policies in its legislative capacity has unique competence to interpret those policies
when applying them in its adjudicatory capacity. [Citations.] Because policies in a
general plan reflect a range of competing interests, the governmental agency must be
allowed to weigh and balance the plan's policies when applying them, and it has broad
discretion to construe its policies in light of the plan's purposes. [Citations.] A reviewing
court's role 'is simply to decide whether the [governing body] officials considered the
applicable policies and the extent to which the proposed project conforms with those
policies." [Citation.]" [Citation.]'" (Friends of Lagoon Valley v. City of Vacaville (2007)
154 Cal.App.4th 807, 816.) "It is, emphatically, not the role of the courts to
micromanage these development decisions.” (Sequoyah Hills Homeowners Assn. v. City
of Oakland (1993) 23 Cal.App.4th 704, 719 (Sequoyah Hills), italics omitted.)

D. The CAP is Not Inconsistent with the GPU

The CAP's GHG reduction measures apply only to the extent development is

consistent with land use allowed under the GPU. In such cases, the project's emissions

have already been accounted for in the CAP's projections. By incorporating the CAP's
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GHG mitigation measures, a project will reduce its GHG emissions to levels consistent
with state GHG reduction targets.

In contrast, M-GHG-1 applies only to "in-process and future” GPAs—that is,
development involving density or intensity of land use above that allowed under the
GPU. To the extent such projects exceed CAP emission projections, their emissions are
not included in the CAP and, therefore, must be mitigated to zero to keep the County on
track to meet state targets. M-GHG-1 is intended to be that mitigation program. The
CAP explains this, stating:

"With incorporation of Mitigation Measure GHG-1, GPAs listed
in the cumulative impact discussion of the Draft SEIR and all future
GPAs that propose increased density/intensity above what is allowed
in the General Plan will comply with the CAP and, therefore, will
not interfere with the County's 2020 and 2030 GHG reduction
targets or 2050 goal. General Plan Amendments would, therefore,
comply with the threshold of significance, which is consistency with
the CAP."

Thus, although the CAP refers to M-GHG-1, M-GHG-1 is not one of the CAP's
GHG reduction measures. Rather, the 26 local measures, none of which involve
purchasing carbon offsets outside the County—are the heart of the CAP. If the analysis
were to stop here, we would conclude that the CAP is fully consistent with the GPU
because the CAP analyzes GHG emissions resulting from buildout under the GPU.
Moreover, all of the CAP's GHG reduction measures will be implemented locally, thus
reducing GHG emissions in the County, which is also fully consistent with the GPU.

However, the CAP is not entirely independent from M-GHG-1. The CAP projects

future GHG emissions in the County. Those projections exclude emissions from
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in-process GPAs and future GPAs. The CAP's projections exclude these foreseeable
GHG emissions on the assumption that such projects will mitigate their GHG emissions
to zero (or net zero) under M-GHG-1. The CAP states:

"General Plan Amendment projects currently in process . . . have
not been included in the 2014 GHG . . . projections. ... GPAs have
the potential to result in a significant cumulative impact and also
impact the ability of the County to meet its targets and goal.
However, Mitigation Measure GHG-1 is provided to reduce the
cumulative impact to less than significant. In addition, [M-GHG-1]
would be required for all future GPAs . . . ."

As noted ante, M-GHG-1 allows mitigating in-County GHG emissions with offset
credits originating outside the County—even in another country. However, the GPU
expresses fundamental principles "designed to protect the County's unique and diverse
natural resources and maintain the character of its rural and semi-rural communities. It
reflects an environmentally sustainable approach to planning that balances the need for
adequate infrastructure, housing, and economic vitality, while maintaining and preserving
each unique community within the County, agricultural areas, and extensive open space."
(Italics added.) The GPU emphasizes local policies to reduce local GHG emissions:

"The General Plan takes steps to address the challenging issue of
climate change by reducing GHG emissions, retaining and
enhancing natural areas, improving energy efficiency, reducing
waste, recycling, and managing water use. The General Plan will
reduce GHG emissions primarily through minimizing vehicle trips
and approving land use patterns that support increased density in
areas where there is infrastructure to support it, increased
opportunities for transit, pedestrians, and bicycles, and through green
building and land development conservation initiatives. Policies
also address adaptation to climate change, such as continued wildfire
management and protection, monitoring flood hazards, and regional
collaboration on biological preservation, water use and supply, and
other areas of concern."

31



To the extent GPAs emit GHG in the County, but mitigate those impacts by

reducing emissions elsewhere, the CAP's projection of future GHG emission levels is not

entirely consistent with the GPU's focus on reducing in-County GHG emissions.19 The
issue, therefore, is whether this is enough to invalidate the CAP as being inconsistent
with the GPU.

A project need not conform perfectly to every general plan policy to be consistent
with the general plan. (Families Unafraid to Uphold Rural etc. County v. Board of
Supervisors (1998) 62 Cal.App.4th 1332, 1341.) The rule of general plan consistency is
that the project "must be ‘compatible with the objectives, policies, general land uses, and

programs specified in' " the general plan. (Sequoyah Hills, supra, 23 Cal.App.4th at

pp. 717-718.) "[C]ourts accord great deference to a local governmental agency's
determination of consistency with its own general plan, recognizing that 'the body which
adopted the general plan policies in its legislative capacity has unique competence to
interpret those policies when applying them in its adjudicatory capacity. [Citations.]
Because policies in a general plan reflect a range of competing interests, the
governmental agency must be allowed to weigh and balance the plan's policies when
applying them, and it has broad discretion to construe its policies in light of the plan's

purposes. [Citations.] A reviewing court's role 'is simply to decide whether the [agency]

officials considered the applicable policies and the extent to which the proposed project

19 See post, section I1 (F) for additional discussion of the impact of M-GHG-1 on the
CAP.
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conforms with those policies.' " (San Franciscans Upholding the Downtown Plan v. City
& County of San Francisco (2002) 102 Cal.App.4th 656, 677-678.)

Here, GPU policies must also be construed in light of science. “[T]he global
scope of climate change and the fact that carbon dioxide and other greenhouse gases,
once released into the atmosphere, are not contained in the local area of their emission
means that the impacts to be evaluated are also global rather than local.” (Center for
Biological Diversity, supra, 62 Cal.4th at pp. 219-220.) Thus, reducing or eliminating
GHG emissions anywhere is a benefit.

Although the CAP is not perfectly in tune with the GPU, and in light of the highly
deferential standard of review, we conclude the court erred in determining that the CAP
Is inconsistent with GPU policies. A "guiding principle" in the GPU is to "reduce
greenhouse gas emissions that contribute to climate change.” The GPU recognizes that
the "sources, impacts, and solutions to climate changes are complex." The GPU contains
a policy to "reduce GHG emissions primarily through minimizing vehicle trips and
approving [sustainable] land use patterns . . . ." (ltalics added.) The GPU provides that
the "primary opportunities to reduce air quality pollutants and GHG emissions are in the
urbanized areas of the County where there are land use patterns that can best support the
increased use of transit and pedestrian activities . . . ." (Italics added.)

Plaintiffs' argument that the CAP is inconsistent with these goals would require
replacing "primarily" with "exclusively.” Moreover, the CAP is consistent with the GPU

by providing measures to reduce VMT, recognizing that such measures are necessary to

achieve the 2030 target. "[P]roposed transportation measures in the CAP focus on
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reducing VMT through improved design of development, infrastructure improvements,
travel demand management programs, parking code revisions, and alternative fuel use."
"Several GHG reduction measures focus on reducing the number and length of single-
occupancy vehicle trips (measures T-1.1, T-1.2, and T-1.3) and expanding alternative
transportation opportunities (measures T-2.1, T-2.2, T-2.3, and T-2.4)." CAP measure
T-2.1 reduces VMT by improving roadway segments, intersections, and bikeways to
encourage pedestrian and cyclist trips. Another reduces VMT by encouraging alternative
work schedules and telecommuting.

Additionally, the GPU provides that the CAP shall contain a "baseline inventory"
of GHG emissions from all sources, GHG emissions reduction targets and deadlines, and
enforceable GHG emissions reduction measures. The CAP complies by containing
(1) a baseline inventory, (2) GHG reduction targets and deadlines, and 26 GHG reduction
measures.

The GPU also contains a policy to reduce in-County and County operations GHG
emissions to meet legislative targets. The CAP is consistent with this goal by adopting
per capita reductions suggested by CARB to meet 2030 and 2050 targets.

To support a contrary result, Plaintiffs cite Spring Valley Lake Assn. v. City of
Victorville (2016) 248 Cal.App.4th 91. There, a city's general plan required all new
commercial development to generate electricity onsite to the maximum extent feasible.
(1d. at p. 98.) The EIR for a proposed Walmart stated the project would be solar ready,
and should a determination be made in the future that photovoltaic panels can deliver

power there at a reasonable cost, Walmart and the city would negotiate adding solar

34



energy-generating facilities to the project. (Ibid.) On appeal, this court affirmed the trial
court's finding that the project was not consistent with the general plan because the city
"effectively found there was no extent to which it would be feasible to require the project
to generate electricity onsite” and "there is no evidence in the record to support such a
finding." (Id. at pp. 99-100.) In contrast here, however, the SEIR's finding that
implementing the CAP would not be inconsistent with the 2011 GPU is supported by
substantial evidence.

E. Itis Unnecessary to Decide Whether M-GHG-1 Projects Are Consistent
with the GPU

In a related argument, Plaintiffs contend that GPAs using M-GHG-1 will be
inconsistent with the GPU because M-GHG-1 allows in-County emissions to be
mitigated with out-of-County offsets. It is unnecessary to decide this issue. As explained
post, M-GHG-1 is not CEQA-compliant. Because M-GHG-1 fails on these grounds, it is
unnecessary to decide whether M-GHG-1 is invalid for other reasons. (See Communities
for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 101-102 (CBE)
[appellate court not required to address additional alleged defects that may be addressed
in a completely different and more comprehensive manner upon subsequent CEQA

review following remand].)

35



.
M-GHG-1 VIOLATES CEQA

A. The Trial Court's Ruling

The superior court determined that M-GHG-1 violates CEQA by (1) "allow[ing]
the use of offsets purchased anywhere on the planet, with no limit on geographic scope or
duration (and no temporal or cumulative limit)"; (2) containing an "illusory" geographic
priority because only one offset project exists in the County; and (3) requiring offsets be
purchased from CARB-approved registries is "not remotely similar to the CARB
program.” Elaborating, the trial court noted that cap-and-trade offsets are generally
limited to those occurring in the United States and may only be used to meet up to
8 percent of a participant's annual compliance obligations. However, M-GHG-1 has
neither limitation. The court also stated there is no evidence that out-of-County offsets

will be enforceable, verifiable, and of sufficient duration. The court further determined

that M-GHG-1 lacks "standards or criteria” for achieving the Director's " 'satisfaction
and for determining whether a registry is sufficiently "reputable” to substitute for the
identified registries.

B. CEQA Overview

" "The foremost principle under CEQA is that the Legislature intended the act "to
be interpreted in such manner as to afford the fullest possible protection to the
environment within the reasonable scope of the statutory language.' ™ [Citations.] "With

narrow exceptions, CEQA requires an EIR whenever a public agency proposes to

approve or to carry out a project that may have a significant effect on the environment.
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[Citations.]' The basic purpose of an EIR is to ‘provide public agencies and the public in
general with detailed information about the effect [that] a proposed project is likely to
have on the environment; to list ways in which the significant effects of such a project
might be minimized; and to indicate alternatives to such a project." [Citations.] 'Because
the EIR must be certified or rejected by public officials, it is a document of
accountability. If CEQA is scrupulously followed, the public will know the basis on
which its responsible officials either approve or reject environmentally significant action,
and the public, being duly informed, can respond accordingly to action with which it
disagrees.' [Citation.] The EIR "protects not only the environment but also informed
self-government.'™ (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 511-512
(Sierra Club).) " '"The EIR is the heart of CEQA," and the integrity of the process is
dependent on the adequacy of the EIR." " (Rialto Citizens for Responsible Growth v. City
of Rialto (2012) 208 Cal.App.4th 899, 924.)

C. The Standard of Review

The parties disagree about the applicable standard of review. The County
contends the CEQA issues are reviewed for abuse of agency discretion, and that the
substantial evidence standard governs review of the County's "factual findings,
conclusions, and determinations.” However, citing primarily Sierra Club, supra, 6
Cal.5th 502, Plaintiffs contend "[d]e novo is the correct standard of review" for the
CEQA claims.

The applicable standard of review is more nuanced. "[T]he appellate court

reviews the agency's action, not the trial court's decision; in that sense appellate judicial
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review under CEQA is de novo." (Vineyard Area Citizens for Responsible Growth, Inc.
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 427.)

The County's determinations as lead agency are reviewed for abuse of discretion.
(Sierra Club, supra, 6 Cal.5th at p. 512.) " '[A]n agency may abuse its discretion under
CEQA either by failing to proceed in the manner CEQA provides or by reaching factual
conclusions unsupported by substantial evidence.'" (Banning Ranch Conservancy v. City
of Newport Beach (2017) 2 Cal.5th 918, 935 (Banning Ranch).)

And within this abuse of discretion standard, review varies depending on the issue
involved. " 'While we determine de novo whether the agency has employed the correct
procedures, "scrupulously enforc[ing] all legislatively mandated CEQA requirements"
[citation], we accord greater deference to the agency's substantive factual conclusions. In
reviewing for substantial evidence, the reviewing court "may not set aside an agency's
approval of an EIR on the ground that an opposite conclusion would have been equally or
more reasonable," for, on factual questions, our task "is not to weigh conflicting evidence
and determine who has the better argument.” ' " (Sierra Club, supra, 6 Cal.5th at p. 512.)

In Sierra Club, the California Supreme Court summarized these principles as
follows: (1) An agency has considerable discretion in deciding the manner of discussing
potentially significant effects in an EIR. (2) However, a reviewing court must determine
whether that discussion comports with an EIR's intended function. (3) This review is not
solely a matter of discerning whether there is substantial evidence to support the agency's
factual conclusions. (Sierra Club, supra, 6 Cal.5th at pp. 515-516.) For example, there

are " 'instances where the agency's discussion of significant project impacts may
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implicate a factual question that makes substantial evidence review appropriate,’ such as
an agency's decision to use a particular methodology. [Citation.] '‘But whether a
description of an environmental impact is insufficient because it lacks analysis or omits
the magnitude of the impact is not a substantial evidence question." [Citation.] Where
the ultimate inquiry is whether an EIR omits material necessary to reasoned
decisionmaking and informed public participation, the inquiry is predominantly legal and,
'[a]s such, it is generally subject to independent review.'" (Chico Advocates for a
Responsible Economy v. City of Chico (2019) 40 Cal.App.5th 839, 846-847.)

"The ultimate inquiry . . . is whether the EIR includes enough detail 'to enable
those who did not participate in its preparation to understand and to consider
meaningfully the issues raised by the proposed project.' " (Sierra Club, supra, 6 Cal.5th
at p. 516.) "Generally, that inquiry is a mixed question of law and fact subject to de novo
review, but to the extent factual questions . . . predominate, a substantial evidence
standard of review will apply.” (South of Market Community Action Network v. City and
County of San Francisco (2019) 33 Cal.App.5th 321, 330-331 (South of Market).) "'A
prejudicial abuse of discretion occurs if the failure to include relevant information
precludes informed decisionmaking and informed public participation, thereby thwarting
the statutory goals of the EIR process.'" (Id. at p. 331.)

With these principles in mind, we turn to the CEQA issues.
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D. M-GHG-1 Violates CEQA Because Its Performance Standard
Is Unenforceable

1. Introduction

A mitigation measure is a change that would reduce or minimize the project's
significant adverse environmental impact. (No Slo Transit, Inc. v. City of Long Beach
(1987) 197 Cal.App.3d 241, 256.) " 'Mitigating conditions are not mere expressions of
hope.'" (Sierra Club I, supra, 231 Cal.App.4th at p. 1167.) They must be enforceable
through permit conditions, agreements, or other legally-binding instruments. (Pub.
Resources Code, § 21081.6, subd. (b); Guidelines, § 15126.4, subd. (a)(2).)

Mitigation measures for GHG emissions may include "[o]ffsite measures,
including offsets that are not otherwise required.” (Guidelines, 8§ 15126.4, subd. (c)(3).)
The parties agree that offsets "can be a valuable GHG mitigation strategy" if "[p]roperly
restricted” with "verified offsets.” However, as the superior court remarked, "the devil is
in the details."

Under section 38562, subdivision (d)(1) and (2), cap-and-trade offset credits may
be issued only if the emission reduction achieved is "real, permanent, quantifiable,
verifiable, enforceable, and additional to any GHG emission reduction otherwise required
by law or regulation, and any other GHG emission reduction that otherwise would
occur.”

" 'Real' means . . . that GHG reductions . . . result from a demonstrable action or
set of actions, and are quantified using appropriate, accurate, and conservative

methodologies that account for all GHG emissions sources, GHG sinks, and GHG
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reservoirs within the offset project boundary and account for uncertainty and the potential

for activity-shifting leakage and market-shifting leakage."20 (Cal. Code Regs., tit. 17,

8 95802.) " 'Permanent' means .. . that GHG reductions . . . are not reversible, or when
GHG reductions ... may be reversible, that mechanisms are in place to replace any
reversed GHG emission reductions . . . to ensure that all credited reductions endure for at
least 100 years." (Ibid.) "'Quantifiable’' means . . . the ability to accurately measure and
calculate GHG reductions . . . relative to a project baseline in a reliable and replicable
manner for all GHG emission sources . . .." (lbid.) " 'Verifiable' means that an Offset
Project Data Report assertion is well documented and transparent such that it lends itself
to an objective review by an accredited verification body.” (Ibid.) " 'Additional’

means . . . greenhouse gas emission reductions or removals that exceed any greenhouse
gas reduction or removals otherwise required by law, regulation or legally binding
mandate, and that exceed any greenhouse gas reductions or removals that would
otherwise occur in a conservative business-as-usual scenario." (Cal. Code Regs., tit. 17,

§ 95802.)

20 GHG sink means "a physical unit or process that removes a GHG from the
atmosphere.” (Cal. Code Regs., tit. 17, § 95802.) GHG reservoir means "a physical unit
or component of the biosphere, geosphere, or hydrosphere with the capability to store,
accumulate, or release a GHG removed from the atmosphere by a GHG sink or a GHG
captured from a GHG emission source.” (lIbid.) Leakage is an unintended increase in
GHG emissions caused by a project. " '‘Market-shifting leakage,' in the context of an
offset project, means increased GHG emissions or decreased GHG removals outside an
offset project’'s boundary due to the effects of an offset project on an established market
for goods or services." (I1d., 8 95102.)
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The text of M-GHG-1 incorporates section 38562, subdivision (d)(1) by reference
by stating, "Carbon offset credits must be purchased through [certain named registries or

through] . . . any other reputable registry or entity that issues carbon offsets consistent

with . . . section 38562(d)(1) . . . ."21 Moreover, to demonstrate that M-GHG-1 is
CEQA-compliant, the County invites comparison between M-GHG-1 and CARB-issued
offset credits under cap-and-trade. Although conceding at oral argument that there are
"some differences" between cap-and-trade offset credits and offset credits under
M-GHG-1, the County contends cap-and-trade and M-GHG-1 are "substantially similar."
Specifically, the County asserts that M-GHG-1 will be "effective and enforceable"
because M-GHG-1 requires offsets to be purchased from registries that "meet the
stringent requirements of . .. section 38562, subdivision (d)(1)."

Accordingly, we compare and contrast the "stringent requirements” in M-GHG-1
with those governing CARB offset credits under cap-and-trade.

2. Cap-and-trade offset protocols

The value of any offset depends on whether GHG emission reduction has
occurred. "[U]nlike the produce at the farmer's market, we can't examine the [GHG
offset] product to determine its value. Not only are emission reductions invisible, they
actually didn't happen. So to have confidence in their value, we need a reliable and

accurate picture of what would have happened, as well as what actually happened."

21 The County asserts that CEQA does not “import Health and Safety Code standards
for Assem. Bill No. 32 .. ." It is unnecessary to address that issue because M-GHG-1
self-imposes these requirements.
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(California Air Pollution Control Officers Association, Quantifying Greenhouse Gas
Mitigation Measures (2010), p. 22 (CAPCOA Quantifying), italics in original.)
"Protocols are the formalized procedures for accounting for credits that ensure the
credits are an accurate and reliable representation of emission reductions that actually
occurred.” (CAPCOA Quantifying, supra, at p. 22.) Protocols " ‘qualify and quantify
GHG destruction, ongoing GHG reductions or GHG removal enhancements achieved by
an offset project.' " (Our Children's Earth Foundation v. State Air Resources Bd. (2015)
234 Cal.App.4th 870, 879 (Our Children's).)
Under cap-and-trade, an offset project must use a CARB-approved "Compliance
Offset Protocol” (CARB Protocol). (Cal. Code Regs., tit. 17, § 95973, subd. (a)(1).)
CARB Protocols are designed to "ensure that the reductions are quantified accurately,
represent real GHG emissions reduction, and are not double-counted within the system."
More specifically, a CARB Protocol must:
"(1) Accurately determine the extent to which GHG emission
reductions and GHG removal enhancements are achieved by the
offset project type;
"(2) Establish data collection and monitoring procedures relevant
to the type of GHG emissions sources, GHG sinks, and GHG
reservoirs for that offset project type[];
"(3) Establish a project baseline that reflects a conservative
estimate of business-as-usual performance or practices for the offset
project type;
"(4) Account for activity-shifting leakage and market-shifting
leakage for the offset project type, unless the Compliance Offset
Protocol stipulates eligibility conditions for use of the Compliance

Offset Protocol that eliminate the risk of activity-shifting and/or
market-shifting leakage;
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"(5) Account for any uncertainty in quantification factors for the
offset project type;

"(6) Ensure GHG emission reductions and GHG removal
enhancements are permanent;

"(7) Include a mechanism to ensure permanence of GHG
removal enhancements for sequestration offset project types;

"(8) Establish the length of the crediting period pursuant to
[California Code of Regulations, title 17,] section 95972],
subdivision] (b) for the relevant offset project type; and

"(9) Establish the eligibility and additionality of projects using
standard criteria, and quantify GHG reductions and GHG removal
enhancements using standardized baseline assumptions, emission
factors, and monitoring methods." (Cal. Code Regs., tit. 17,

§ 95972.)
A CARB Protocol must also specify the project's geographic boundary.

Generally, that boundary must be within the United States or its territories. (Cal. Code

Regs., tit. 17, § 95972, subd. (c).)22 Also, the project must employ procedures specified
in the CARB Protocol "for monitoring measurements and project performance . ..." (Id.,
§ 95976, subd. (a).)

There are currently six CARB Protocols. (Cal. Code Regs., tit. 17, § 95975,
subd. (e).) Eachis from a distinct economic sector outside the coverage of cap-and-trade.
(Ibid.) For example, the livestock protocol authorizes offset credits for projects that

reduce methane emissions. (Our Children's, supra, 234 Cal.App.4th at p. 880.)

22 In this respect, the County's assertion at oral argument that cap-and-trade has no
"geographic preferences" is incorrect.
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Cap-and-trade offsets must also be additional. This means that the offset project
must "exceed any [GHG] reduction or removals otherwise required by law, regulation, or
legally binding mandate.” The offset must also exceed what would have otherwise

occurred "in a conservative business-as-usual scenario.” (Health & Saf. Code, § 38562,

subd. (d)(1) & (2); Cal. Code. Regs., tit. 17, § 95802, subd. (a)(4).)23 For example, the
ozone depleting substances protocol excludes destruction of such substances by the

United States government because such " 'is common practice and considered business-
as-usual. ..."" (Our Children's, supra, 234 Cal.App.4th at p. 881.)

A CARB Protocol must " '[e]stablish [] the eligibility and additionality of projects
using standard criteria, and quantif[y] GHG reductions and GHG removal enhancements
using standardized baseline assumptions, emission factors, and monitoring methods.'
[Citation.] Furthermore, a specific project may qualify for an offset credit only by
meeting both the additionality requirements set forth in the regulation and any

additionality requirements in the applicable [CARB] [P]rotocol.” (Our Children's, supra,

234 Cal.App.4th at p. 878.)

23 "‘Conservative' means . . . utilizing project baseline assumptions, emission factors,
and methodologies that are more likely than not to understate net GHG reductions or