Letter #1

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Pacific Southwest Region
Migratory Bird Permit Office
In Response Reply To: 2800 Cottage Way, Suite W-1916
FWS/R8/MB Sacramento, California 95825

Mr. Andrew Young

County of Alameda

244 W. Winton Avenue, Room 111
Hayward, CA 94544

Dear Mr. Young,

The U.S. Fish and Wildlife Service (Service) is providing comments on the Mulqueeney Ranch Wind 11

Repowering Project draft Subsequent Environmental Impact Report (SEIR). The mission of Service is to
work with others to conserve, protect and enhance fish, wildlife, plants and their habitats for the
continuing benefit of the American people. As part of our mission, we are charged with implementing
various statutes, including the Bald and Golden Eagle Protection Act (16 U.S.C. 668-668d; Eagle Act) and
the Migratory Bird Treaty Act (16 U.S.C. § 703 et seq.; MBTA). Our review and comments focus on our
legal mandate and trust responsibility to maintain healthy bird populations for the benefit of the
American public pursuant to the Eagle Act and MBTA. Our comments are consistent with Alameda
County’s (County) request that the Service provide technical assistance as a member of the Alameda
County Altamont Pass Wind Resource Area (APWRA) Technical Assistance Committee (TAC), helping the
County to address wind turbine impacts to eagles, birds, and bats.

The draft SEIR analyzes the anticipated approval by the County of a new Conditional Use Permit (CUP) to
allow the proposed wind facility to construct and operate wind generation turbines in the APWRA. Your
applicant, Mulqueeney Wind Energy, LLC, has also applied for an Eagle Act incidental take permit for
golden eagles in association with proposed Mulqueeney Ranch Wind Repowering Project (Project).

The Service appreciates the County’s inclusion of the Conservation Measure which provides the
applicant with an option that, should the Project obtain an eagle incidental take permit, that permit’s
avoidance, minimization, and compensatory mitigation measures may also serve to meet the County’s
CUP’s needs for eagles. The Conservation Measure similarly recognizes a Bird and Bat Conservation
Strategy submitted to, and found acceptable by, the Service as we process the eagle incidental take
permit request. Our review and comments are attentive to elements of the draft SEIR relative to our
Eagle Act take permit regulations, guidance, population assessments and related analyses.

We acknowledge that the County’s regulatory authorities and requirements under the California
Environmental Quality Act (CEQA) differ from our eagle permit regulations and National Environmental
Quality Act (NEPA), even so, CEQA and NEPA are similar, both in intent and in the review process®. The
County and the Service also share similar goals when working with wind proponents and operators in the
APWRA: to minimize impacts to eagles, birds and bats. Our intent is to provide technical assistance such
that your analysis is as consistent with our policy, process, and our forthcoming National Environmental
Protection Act (NEPA) analysis of Mulqueeney Wind Energy, LLC’s eagle incidental take permit
application as is practicable.

1 http://opr.ca.gov/docs/NEPA_CEQA_Handbook Feb2014.pdf
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Below are the draft SEIR topics for which we are providing comments. Please see the attachment to this
letter for our detailed comments and recommendations:

cont'd

e Golden eagle impact avoidance and minimization measures
e Golden eagle population status and cumulative impacts

e Avian impact avoidance and minimization measures

e Bat impact avoidance and minimization measures

Please be advised, due to workload constraints at this time, we were unable to review the Project’s draft
SIER and its appendices thoroughly. Our comments are focused primarily on eagles, Birds of
Conservation Concern and bats. Our comments and recommendations for this Project are consistent
with those we provided to you in our October 9, 2019 comment letter for the Sand Hill Wind Project’s
draft SEIR and coordination meetings.

We look forward to working with your Planning Department on the Project. If you have any questions
regarding this letter, the Service’s Eagle Act permitting regulations or processes, please contact Heather
Beeler, Eagle Permits Coordinator, at heather beeler@fws.gov or by phone at 916-414-6651. Ms. Beeler
is available to provide technical assistance to the County as needed.

Sincerely,

Thomas Leeman
Deputy Chief, Migratory Birds

cc: Sandra Rivera, Alameda County Planning Department

Attachment
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Attachment 1: U.S. Fish and Wildlife Service Draft SEIR Comments 1-2

1. Project Objectives
In Section ES.2, the Project’s secondary objective number two, sub-bullet two is defined as:

Improving understanding by the wind industry, requlators, and the scientific community of the
effects of new generation turbines on birds and bats by applying an avian mortality monitoring
protocol that is based on the latest science and monitoring results.

We recommend this objective be redrafted to focus on assessing the Project’s impacts and ensuring
those impacts are within the limits established by the PEIR. While scientific methods would be utilized,
and publications may result and contribute to the scientific community, we believe that the primary
objective should be to evaluate avian mortality to determine whether the Project-level and Altamont
Pass Wind Resource Area (APWRA) thresholds are exceeded, and to implement adaptive management, if
needed, to reduce mortality to below the thresholds.

2. Golden Eagle 1-3
Draft SEIR discussion of Cumulative Effects to Golden Eagle Populations

Local area population

Regarding the ongoing population level impacts to golden eagles in the Altamont Pass WRA vicinity, the
SEIR draws conclusions that are inconsistent with the methods that will be used when considering an
Eagle Take Permit. The SEIR calculations do not align with the Service’s method for conducting our local
area population cumulative effects analysis as described in our Eagle Conservation Plan Guidance
(Service 2013). In addition, information from publications and calculations over the years indicate that
the APWRA'’s golden eagle populations cannot be sustained by local breeders alone (Hunt et al.1998,
Hunt 2002, Hunt and Hunt 2006, Hunt et al. 2017, Wiens et al. 2017, Wiens et al. 2018, Wiens and Kolar
2019).

Our range-wide analysis of golden eagle populations indicates that, on average, 10% of the population is
lost each year from unauthorized human-caused mortality (Service 2016b). However, Hunt et al. (2019)
conservatively concluded that anthropogenic caused mortality in the APWRA area was responsible for at
least 67% of the fatalities of the telemetered eagles (257 radio tagged eagles, 88 total mortalities) in
their study. The majority, 40.9%, of radio-tagged eagle deaths were caused by wind turbine blade
strikes. This, and other lines of evidence described in the following sections, indicate the average
unauthorized human-caused mortality rate of golden eagles in the APWRA area is much greater than our
range-wide estimate.

Breeding pairs with a subadult member 1-4
Hunt et al. (1998) investigated the effects to the breeding golden eagle population from wind turbine

blade strike in the APWRA. The authors state that if floaters (adult eagles without a breeding territory)

immigrating from other subpopulations are available, they may buffer the local breeding population

against decline. During the 1990’s, the authors observed 100% annual territorial re-occupancy rate and

at that time, a low incidence (3%) of subadults as members of breeding pairs. The authors conclude this

was an indication that a reserve of adult floaters continued to exist. Hunt and Hunt (2006) reported no

apparent upward trend in the proportion of subadult eagles as pair members from a sample of 58

territories monitored in 2000 and again in 2005. Hunt et al. (2017) updated and expanded upon their

previous analyses with the addition of the 2013 monitoring year’s data. In 2013, the authors reported
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the proportion of breeding pairs with a subadult member as 3.6%. territories that contained one
subadult member increased each year (23%, 27%, 36% respectively). In 2018, 35% of the pairs within 1.3
km of the APWRA contained a subadult member (Wiens et al. 2018, Wiens and Kolar 2019).

It should be noted that the historical surveys completed by Hunt et al. did not include monitoring of pairs
within APWRA as the cited Wiens et al. surveys did. This makes some comparisons difficult because the
Hunt et al. survey areas specifically excluded land within the APWRA and surveyed areas surrounding the
APWRA, within 30 km. The Wiens et al. study design also monitored pairs within the same 30 km Diablo
Range area, but in addition, they included monitoring of pairs within APWRA. Some of the Wiens et al.
study reports focused on territorial pairs within 1.3 km of the APWRA (Wiens 2017, Kolar and Wiens
2017, Wiens 2019). Areas inside of the APWRA, and within 1.3 km of the APWRA or the Pacheco Pass
WRA are where the Wiens et al. study identified and monitored pairs with subadult members (Wiens et
al. 2018, and unpublished data). Wiens et al. estimates of the proportion of pairs with a subadult
member would still be greater than the Hunt et al. studies if they included all pairs within 30 km of the
APWRA (Dave Wiens, written communication). In addition, the pairs monitored by Wiens et al. have
documented a high rate of pair member turnover amongst most breeding territories in the APWRA area
(e.g., an adult male and subadult female one year, followed by a subadult male and adult female the
next year) (Kolar and Wiens 2017, USGS unpublished data). The high incidence of subadults as territorial
breeding pair members, and high turnover rates of individual pair members, indicates the APWRA is an
ecological sink, continually attracting golden eagles into prime foraging and nesting habitat that is of high
risk to eagles, and for which survivorship is low.

1-4
cont'd

Productivity
Below we summarize the annual and average productivity of golden eagles in the larger study area (30

km around the APWRA) as reported in Hunt et al. 2017 (Table 1) and the more recent Wiens et al. 2018
study (Table 2).

Table 1. Productivity per monitoring year, and average over five-year study.
Hunt et al. 2017

1996 1997 1998 1999 2000 average
Study Area 0.66 0.59 0.58 0.9 0.46 0.64

Table 2. Productivity per monitoring year, and average over four-year study.
Wiens et al. 2018

2014 2015 2016 2018 average
Study Area 0.25 0.21 0.34 0.48 0.32
APWRA 0.23 0 0.08 0.15 0.13

Golden eagle productivity (average number of young fledged per breeding territories) was much higher,
twice as high on average, during the Hunt et al. monitoring period compared to the recent Wiens et al.
2018 results (Tables 1 and 2). Severe drought conditions during 2014 — 2016 had a strong, negative effect
on reproductive success (Wiens et al. 2018), especially compared to the relief from drought conditions in

1-5
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2018. The Wiens USGS-lead study was not funded during 2017, and so data is not available from that
year. While the USGS monitoring results from the 2019 season are not yet available, early analysis
suggests productivity was also low, in part due to heavy rains late in the breeding season (P. Kolar
personal communication, unpublished data). In conclusion, due to drought and other abnormal weather
patterns possibly related to climate change, recent average annual golden eagle productivity is lower in
the local area population than previously estimated.

The draft SEIR contains an estimation of the Project area’s local area population, drawing from recent
scientific literature. The County’s discussion references Hunt et al.’s 2017 estimation that the annual
reproductive output of 216—255 breeding pairs would be necessary to support published estimates of
55-65 turbine blade-strike fatalities per year. Considering that annual average productivity in recent
years (Table 2) is half of that reported in Hunt et al.’s 2017 estimations (Table 1), it is likely that twice as
many pairs (432-510) would be needed to sustain the same level of ongoing take from wind turbines
collisions. The draft SEIR also cites Wiens et al.’s 2015 estimation that there could be as many as 280
territorial pairs of golden eagles in their larger Diablo Range study area. Next, the SEIR conducts a coarse
estimation of the possible golden eagle population in the Bird Conservation Region (BCR) and the
Project’s local area population utilizing the Wiens et al. 2015 estimations. The draft SEIR discussion
implies there are no population level impacts from take of eagles at the APWRA. The Service disagrees
with this assertion. As we explained here, the Service has determined there are multiple lines of
evidence indicating take of golden eagles from wind turbine collisions is having an ongoing negative
effect to the APWRA local area population of golden eagles.

1-5
cont'd

Recent Fires

The 2020 California wildfire season was characterized by a record-setting year of wildfires that burned
across the state. Several large fires burned within the local area eagle population’s available habitats,
including CSU Lighting Complex, SZU Lighting Complex, the August Complex as well as multiple smaller
fires. Eighty known golden eagle territories located within approximately one third of the Wiens et al.
USGS study area burned in the CSU Lighting Complex Fire. The 2020 fire season likely impacted golden
eagle territories and populations within the local area and within the larger Pacific Flyway Eagle
Management Unit, contributing to our cumulative impact concerns and considerations.

1-6

Conclusion

The Service’s analysis of eagle take associated with the project and potential cumulative effects will
follow the approach in our Incidental Take Regulations and supporting documents which differs from the
approach presented in the draft SEIR. However, we agree with the significant and unavoidable impacts
presented in ES 3.2 as related to golden eagles

We will take all applicable data and information into consideration as we process the Project’s eagle
incidental take permit application.

Please be advised that eagle nests are also protected under BGEPA, and we recommend against removal
of nesting tree habitat.

1-7
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Draft SEIR Golden Eagle Avoidance and Minimization Measures

We appreciate the Project’s efforts to minimize impacts through micrositing studies and proposing a
Project layout avoiding placing turbines within 0.5 miles of known eagle nest sites. There are
approximately six to seven golden eagle breeding territories within and proximate to the Project site;
please clarify or correct discrepancies between draft SEIR and its Appendices. We acknowledge that
predicting where golden eagle pairs may nest year to year is difficult. Even so, we recommend that
turbine micrositing considerations include appropriate buffers between turbine locations and nesting
substrate. The Service also advises the wind operators to survey for golden eagle nests annually within 2
miles of turbine locations to inform appropriate eagle take avoidance and minimization measures, such
as curtailment of turbines near nesting eagles (i.e., within one mile). We recommend nesting surveys
begin in December when pairs are most active and detectable, following the protocol employed by
recent USGS studies (Wiens et al. 2015, Wiens et al. 2017, Wiens et al. 2018).

The Service appreciates the County’s inclusion of PEIR Mitigation Measure BIO-11h, which provides the
applicant with an option that, should they obtain an eagle incidental take permit under the Eagle Act,
requirements under the permit may also serve to meet the County CUP’s needs for eagles, birds and
bats.

1-8

3. Burrowing Owl

Burrowing Owls are a U.S. Fish and Wildlife Service Bird of Conservation Concern (Service 2008). The
1988 amendment to the Fish and Wildlife Conservation Act mandates the Service to “identify species,
subspecies, and populations of all migratory nongame birds that, without additional conservation
actions, are likely to become candidates for listing under the Endangered Species Act (ESA) of 1973.”
Birds of Conservation Concern 2008 is our most recent effort to carry out this mandate, although an
updated list is under development.

Studies have shown declining trends for burrowing owls within the coastal Bay Area and its interior
(Wilkerson and Siegel 2010). Although Altamont has been described as one area of the state with a
potentially stable population, data are lacking on the number of breeding pairs in the area, and local
trend estimates are uncertain (Townsend and Lenihan 2007; Wilkerson and Siegel 2010). However,
recent declines have also been reported in Imperial Valley, where the highest concentrations of
burrowing owls in the state are located (AECOM 2012), and where effects on the species would be most
impactful to the statewide population. The Alameda County avian monitoring team, with approval of the
Scientific Review Committee, began a study of background fatality of burrowing owls (ICF 2016) after the
Alameda County APWRA Repowering Program Environmental Impact Report (PEIR) was published. The
authors of the study noted that California was in its fourth year of a historic drought, and anecdotal
information suggested that the burrowing owl population was rapidly declining. Owl movement and
migration is irruptive by nature and makes trends difficult to determine. This may be one reason why
Breeding Bird Survey data for the species is insufficient to report a statewide trend (USGS 2020a).
However, all available data indicate a statewide decline for the species.

1-9

The DSEIR identifies construction and operational impacts of the Project as significant and after
proposed mitigation measures as less then significant (LTS) (see Table 3.4-3 of draft SEIR and Appendix
C). We have concerns with the LTS determination for several reasons. Although no burrowing owl
surveys were performed to assess populations in the vicinity of the Project and resulting impacts, the
DSEIR describes the likelihood to occur on the Project site as:

1-10
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High—species observed at several locations throughout the Project site during Project surveys;
suitable nesting, wintering, and foraging habitat present; seven CNDDB records for occurrences in
the Project site and numerous additional records within 5 miles of the Project site

In addition, several burrowing owl mitigation and conservation lands are located within and near the
Project site as illustrated in Figure 3.4-1 and described on page 3.4-13 of the draft SEIR. The Two Sisters
Burrowing Owl Preserve is located within the Project. The Haera Wildlife Conservation Bank and Jess
Ranch Mitigation Site are located adjacent and proximate to, respectively, the proposed Project site.
Siting the Project turbines in close proximity to lands set aside and managed for burrowing owl may
negate the intended purpose of the mitigation lands and could result in higher than anticipated impacts
to burrowing owls, and potentially other bird species.

Finally, as explained in the preceding paragraphs, we are concerned about declining burrowing owl
populations in California. We believe that impacts to burrowing owl, including cumulative impacts, are
likely greater then presented in this draft analysis. Burrowing owl surveys were not conducted as part of
the Project’s initial bird studies. We recommend surveys of burrowing owls be conducted to inform the
Project’s potential impacts and minimization measures for this species.

1-10
cont'd

4. Tricolored blackbird

Tri-colored blackbird is also a U.S. Fish and Wildlife Bird of Conservation Concern. The draft SEIR notes
the presence of three to four known nesting colonies and large patches of freshwater marsh nesting
habitat within the Project site. Appendix D of the draft SEIR states that the 2019 surveys of tricolored
blackbirds conducted by ICF occurred later in the breeding season (May and June). This may explain the
lack of detections during the June survey. If that breeding site had dried up, or if the previous nesting
attempt had failed, tricolored blackbirds would leave the location. We recommend a protocol level
breeding survey be conducted to evaluate the importance of the Project site to tricolored blackbirds (see
Appendix | of Meese 2017).

We recommend the Final SEIR also include a full analysis of the Project’s impacts, from both Project
construction and operations activities, to this species and its populations. The draft SEIR’s construction
impact discussion states tricolored blackbird habitat along Paterson Creek would be impacted, but that
no trees would be removed, therefore concluding impacts to tricolored blackbirds would be temporary.
As this species is not a tree nesting species, this does not adequately characterize risk to tricolored
blackbirds. Their nesting habitat, e.g., freshwater marshlands, may be impacted by construction and
could take several years or more to recover. In addition, classification of eight of the twelve Project site
habitat features as wetland-related indicates habitat for tricolored blackbird may be abundant across the
site.

1-11

Additionally, the proposed mitigation measures for this species focus on restoring grassland habitats.
While that may provide some benefit to tricolored blackbirds, we recommend focusing on measures that
would protect or create breeding habitats for this species. Additional operational minimization measures
may also be warranted; a task we recommend for the TAC to consider as we are currently striving to
understand more about impacts to this species at operational wind facilities in the APWRA.

Please clarify and correct the draft SEIR’s analysis and conclusions on impacts to tricolored blackbirds.

1-12

5. California Condor

The draft SEIR describes an observation of an unmarked, untagged California condor within the Project

1-13
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1-13
site on August 12, 2019. The draft SEIR then concludes that California condors are not expected to cont'd

occupy or frequent the Project site, and California condors are not discussed further.

Pinnacles National Park manages a California condor release site and continuously monitors the condors
released from the site to assist in the condors’ protection and survival. Currently, approximately 38% of
the California condor population carry GPS satellite transmitter, which are used to monitor the condors’
movements and survival. Data from GPS-tagged condors have shown Pinnacles National Park-managed
condors have flown within two miles of the proposed Project. Condors regularly fly over 100 miles in a
single day. Their range has expanded in all directions as their population has grown to nearly 100 birds in
central California. Continued range expansion is expected as condors continue to be released into the
wild (Punzalan, 2020, unpubl data; Bakker et al., 2017). Recent habitat modeling has predicted that the
area would likely provide foraging habitat for condors (D’Elia et al 2015). Exploratory flights, such as
those documented in and near the Project site, may be indicative of future range expansion areas (J.
Brandt, pers. Comm., 2021). The available data indicates California condor use of the Project area is
likely to occur and increase within the next 5-10 years, and more so over the life of the Project. As
condors may be injured or killed if struck by wind turbines or they collide with associated power lines,
we recommend updating the Draft SEIR to include an analysis of these potential impacts.

6. Bats 1-14
Increased fatalities because of wind energy development is a concern for bats generally. Given their low
reproductive rate—generally just one birth per year and a single pup for most species—bats cannot
simply bounce back from a population decline as can many other taxa. Although hoary bats have been
historically difficult to study and assess their population status, there is widespread concern that wind
energy development may be pushing this bat towards extinction. As the DEIR states, a 2017 study that
modeled population impacts from existing wind energy generation found that the cumulative effects of
wind energy (at 2014 levels) could result in a 90% species decline in the next 50 years. (Frick et al. 2017)
A multi-year field survey of bat populations in the Pacific Northwest published in 2019 likewise shows a
decline of hoary bat populations in the Pacific Northwest consistent with previously modeled
predictions. (Rodhouse et al 2019).

Although Mexican free-tailed bats are not considered a species of concern, they have the highest fatality
rates at other projects in the Altamont, with hoary bats the second highest (Golden Hills and Golden Hills
North reports). Acoustic deterrence and curtailment have both been required by other wind projects
prior to operation to avoid impacts to unlisted bat species, such as the smart curtailment at the Spring
Valley Wind Project and acoustic deterrent devices have been employed at 255 wind turbines at Los
Vientos lll, IV and V owned by Duke Energy Renewables. Initial results from the Los Vientos projects
show that deterrents may work for some species, including hoary bats and Mexican free-tailed bats
(Weaver et al 2020).

Curtailment is known to significantly reduce bat mortalities around the country, including in California
(Smallwood and Bell 2020), therefore, we support the inclusion of nighttime curtailment from the start
of operations as a minimization measure for impacts to bats pages 3.4-126 and 127, PEIR Mitigation
Measure BIO-14d and ADMM-7: Seasonal Turbine Cut-in Speed Increase which states (in part):

“Cut-in speed increases will be implemented as outlined below, with effectiveness assessed annually.
e Beginning with initial project operations, the project proponent will observe a cut-in speed of
5.0 m/s from sunset to sunrise from August 1 through October 31, which corresponds to peak
bat migration season in the APWRA. This measure shall apply for the first three years of
project operations.
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e At any time following the end of the first three full years of project operations, the project
proponent may request modifications to the initial operational requirements, including the cut-
in speed or a change in the date of curtailment. The project proponent must present evidence
in support of such changes.... Should resource agencies and the TAC find there is sufficient
evidence to authorize the proposed changes, the supporting evidence will be documented for
the public record and the revised operational requirements may be implemented.”

However, based on data from other projects in the Altamont, a shorter period in the spring around May
should be considered as a curtailment period if there is a spike of fatalities that persists after the first
two years of monitoring.

We also support including ADMM-8: Emerging Technology as Mitigation, which states (in part) “The
project proponent may request, with consultation and approval from agencies, replacement or
augmentation of cut-in speed increases with developing technology or another mitigation approach that
has been proven to achieve similar bat fatality reductions.” and goes on to list several areas of emerging
technology including acoustic deterrents and monitoring at-risk behavior.

Operational smart curtailment offers the best currently available opportunity to significantly reduce bat
mortality while preserving maximum energy generation, but because it requires location specific
information, we suggest that the strict statement that changes can be requested only after the first three
years of the August to October nightly curtailment be adjusted to include the possibility of changes to
the curtailment after the first year of operations. This would only be if TAC and agency approval is
reached, and only in order to test smart curtailment or to test deterrence or other emerging technology
that has been shown to have better or equal fatality results with the same or better energy production.

1-14
cont'd

7. Avian impact avoidance and minimization measures

Adjacent Conservation Lands

As discussed in our comments for burrowing owl, siting the Project turbines in close proximity to lands
managed for burrowing owl and other birds may negate the intended purpose of the mitigation lands
and could result in higher than anticipated impacts to these species, and potentially other raptors,
including golden eagles. We support California Department of Fish and Wildlife burrowing owl experts
who recommend a 0.3 mile turbine set back buffer as a measure that may reduce impacts to burrowing
owls and a 0.5 mile set back or curtailment of turbines from active nest burrows (B. Blinn and M.
Grefsrud, pers. Comm., 2021).

1-15

Project Layout and Design Features

Multiple transmission lines with supporting lattice towers are located within the proposed Project site
(draft SEIR Appendix F, Figure 5). Constructing turbines proximate to lattice towers, which provide
hunting perches and nesting substrate for raptors, increases the risk of collision with wind turbines for
eagles and other raptors (ICF 2016). Table 7 of the draft SEIR Appendix D documents that 10 of the 18
raptor nests ICF found during the Project’s surveys were located on transmission towers. The abundance
of lattice tower perch sites was considered a major risk factor within the old generation wind Projects in
the APWRA. We recommend serious consideration be given regarding qualitive risk presented by the
abundance of perch and nest sites to eagles, raptors and other birds within the proposed Project site.

1-16
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1-16
The Service also recommends that any permanent meteorological towers be of a monopole design contd
rather than a lattice tower. Doing so could be considered as impact avoidance and minimization
measures in the Project’s turbine micrositing considerations.
Micrositing 1-17
We recognize that the County has included the applicant’s alternatives for Project layout, design and
micrositing reports aimed primarily at minimizing the proposed Project’s risk to golden eagles and
raptors. We will continue to review these reports and coordinate with the County as a member of your
APWRA Technical Advisory Committee (TAC).

1-18

8. Reduced Project Alternative

There are some important discrepancies in the descriptions of the Reduced Project Alternative
throughout the Draft SEIR that need to be clarified. This Alternative, as described in ES.4.3 states:

...the cut-in speed would be increased to 5 m/s during all daylight hours, curtailing generation output in
order to reduce potential impacts on golden eagles.

This minimization measure is explained further in Section 4.2.3.4, the analysis of biological impacts which
states:

The Reduced Project Alternative would also increase turbine cut-in speeds to 5 m/s during all daylight
hours. Based on wind speed data provided by the Applicant, this operational measure would reduce
operational daylight hours by approximately 50%, resulting in a commensurate decrease in expected
eagle fatalities.

Whereas Section 4.1.5.3’s description of the Reduced Project Alternative indicates the 5 m/s would only
occur during the fall as a bat impact minimization measure rather than an eagle and bird impact
minimization measure. It states:

...the cut-in speed during the fall migration for bats would increase to 5 meters/second (m/s). This
would occur for an eight-week period from August 1 to September 30, from sunset to sunrise.

The Service supports the Reduced Project Alternative and proposed curtailment strategy, which could
reduce impacts to eagles and birds. We also support the appropriate curtailment regime that would
reduce bat impacts. If helpful, we are available to meet with the County and our shared Applicant to
discuss this Alternative prior to finalization of this Draft SEIR.
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Mr. Andrew Young, Project Planner
Alameda County Planning Department
244 W. Winton Avenue, Room 111
Hayward, CA 94544
andrew.young@acgov.org

Subject: Mulqueeny Wind Repowering Project, PLN2019-00226, Draft Subsequent
Environmental Impact Report, SCH No. 2010082063, Alameda County

Dear Mr. Young:

The California Department of Fish and Wildlife (CDFW) received a Notice of Availability ot

from the Alameda County Planning Department (County), as the Lead Agency, for the
Draft Subsequent Environmental Impact Report (DSEIR) for the Mulqueeney Wind
Repowering Project (Project). pursuant to the California Environmental Quality Act
(CEQA) (Pub. Resources Code, 8§ 21000 et seq.; hereafter CEQA; Cal. Code Regs., 8§
15000 et seq.; hereafter CEQA Guidelines). The Project is tiered under the Altamont
Pass Wind Resource Area (APWRA) Repowering Program Environmental Impact Report
(PEIR; SCH No. 2010082063) certified by the East County Board of Zoning Adjustments
on November 12, 2014. The Project is an application for a Conditional Use Permit (CUP)
to repower (i.e., replace) an estimated 518 existing or previously existing wind energy
turbine sites with up to 36 new turbines. The Project is proposed on 29 nearly contiguous
parcels extending over approximately 4,589 acres within the southeastern quadrant of
the Alameda County portion of the APWRA in northern California. The purpose of the
DSEIR is to evaluate the specific environmental effects of the Project as proposed by
Mulgueeney Wind, LLC, a subsidiary of Brookfield Renewable.

CDFW provided comments on the Notice of Preparation (NOP) for the DSEIR in a letter
dated May 4, 2020. CDFW is also a member of the Alameda County Wind Repowering/
Avian Protection Technical Advisory Committee (TAC) and has participated in meetings
hosted by the County to discuss the proposed Project. CDFW is providing comments
and recommendations on the DSEIR regarding those activities involved in the Project
that are within CDFW’s area of expertise and relevant to its statutory responsibilities
(Fish and Game Code, § 1802), and/or which are required to be approved by CDFW
(CEQA Guidelines, 88 15086, 15096 and 15204). The County provided an extension to
the deadline for submitting comments on the DSEIR to January 8, 2021.

CDFW ROLE

CDFW is a Trustee Agency with responsibility under CEQA (Pub. Resources Code, §
21000 et seq.) pursuant to CEQA Guidelines section 15386 for commenting on projects

Conserving California’s Wildlife Since 1870
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that could impact fish, plant, and wildlife resources. CDFW is also considered a contd

Responsible Agency if a project would require discretionary approval, such as a
California Endangered Species Act (CESA) Incidental Take Permit (ITP), a Lake and
Streambed Alteration (LSA) Agreement, or other provisions of the Fish and Game Code
that afford protection to the state’s fish and wildlife trust resources. CDFW is also a
participating member of the Altamont Pass Wind Resource Area TAC to provide
scientific and permitting guidance to Alameda County on wind turbine projects.

REGULATORY REQUIREMENTS
California Endangered Species Act

Please be advised that a CESA Permit must be obtained if the Project has the potential
to result in “take” of plants or animals listed under CESA, either during construction or
over the life of the Project. Issuance of a CESA Permit is subject to CEQA
documentation; the CEQA document must specify impacts, mitigation measures, and a
mitigation monitoring and reporting program. If the Project will impact CESA listed
species, early consultation is encouraged, as significant modification to the Project and
mitigation measures may be required in order to obtain a CESA Permit.

CEQA requires a Mandatory Finding of Significance if a project is likely to substantially
restrict the range or reduce the population of a threatened or endangered species. (Pub.
Resources Code, 88 21001, subd. (c), 21083; CEQA Guidelines, 88 15380, 15064, and
15065). Impacts must be avoided or mitigated to less-than-significant levels unless the
CEQA Lead Agency makes and supports Findings of Overriding Consideration (FOC).
The CEQA Lead Agency’s FOC does not eliminate the Project proponent’s obligation to
comply with Fish and Game Code section 2080.

Lake and Streambed Alteration

CDFW requires an LSA Notification, pursuant to Fish and Game Code section1600 et.
seq., for Project activities affecting lakes or streams and associated riparian habitat.
Notification is required for any activity that may substantially divert or obstruct the
natural flow; change or use material from the bed, channel, or bank including associated
riparian or wetland resources; or deposit or dispose of material where it may pass into a
river, lake or stream. Work within ephemeral streams, washes, watercourses with a
subsurface flow, and floodplains are subject to notification requirements. CDFW will
consider the CEQA document for the Project and may issue an LSA Agreement. CDFW
may not execute the final LSA Agreement (or ITP) until it has complied with CEQA as a
Responsible Agency.

2-2
PROJECT DESCRIPTION SUMMARY

Proponent: Mulqueeney Wind, LLC
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Description and Location: The Project is located at 170257 Patterson Pass Road
(address for one of 29 nearly contiguous parcels) extending over approximately 4,589
acres in the eastern Altamont Pass area of Alameda County. The Project is located
north and south of Patterson Pass Road between one and two miles north of Tesla
Road, and approximately one mile south of Interstate 580. The Project will allow
repowering of an estimated 518 previously existing wind energy turbine sites with up to
36 new turbines with a maximum production capacity of 80 megawatts (MW), using
turbines rated between 2.2 and 4.2 MW per turbine. The DSEIR identifies the
Environmentally Superior Alternative as the Reduced Project Alternative.

The main differences with the Reduced Project Alternative are a reduction of the total
number of turbines (24 versus 36 turbines), individual turbine capacity (2.2 versus 3.465
MW) and total rotor swept area (RSA) (32.8 versus 40.7 hectares). With the Reduced
Project Alternative, 18 turbines would be located at nearly the same locations as the
proposed Project (but with minor relocations due to the micro-siting process) and 6
turbines would be located at a substantial distance (hundreds of feet) away. The
Reduced Project Alternative has a nameplate capacity of 83.16 MW but would be
limited to 80 MW operational capacity; its RSA would be 32.8 ha, a 19% reduction
compared to the proposed Project.

However, it is not clear if the Reduced Project Alternative is the actual proposed Project
which forms the basis of the impacts analysis and the avoidance and minimization
measures. For example, although the DSEIR Section 2-1, Project Description,
describes the proposed Project as installing up to 36 new wind turbines with a maximum
capacity of 80 MW, the Supplemental Assessment of Revised Mulqueeney Ranch Wind
Repowering Project to Minimize Raptor Collisions in the Altamont Pass Wind Resource
Area, Appendix G, p. states “the final turbine layout for the project has been reduced to
24 turbines and includes further relocation of turbines to minimize raptor collisions and
to accommodate construction constraints, set-back requirements, and wind conditions.”
It is therefore difficult for CDFW to fully understand the full extent of the impacts of the
Project; therefore, the SEIR should be clear on the proposed Project description and
design, and the biological impacts associated with each Project alternative.

Therefore, CDFW provides the following comments on both the “proposed Project” and
the “Reduced Project Alternative” presented in Appendix G.

2-2
cont'd

ENVIRONMENTAL SETTING

The Project site is known to provide habitat for multiple state and federally listed species
and other special-status species including, but not limited to the federally and State
threatened California tiger salamander (Ambystoma californiense), federally threatened
and State Species of Special Concern California red-legged frog (Rana draytonii), State
Species of Special Concern western burrowing owl (Athene cunicularia), federally

2-3
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endangered and State threatened San Joaquin kit fox (Vulpes macrotis mutica), golden
eagle (Aquila chrysaetos) a State Fully Protected Species (Fish and Game Code, §
3511, the State threatened tricolored blackbird (Agelaius tricolor) and the State
threatened Swainson’s hawk (Buteo swainsoni). The site also provides habitat for four
native bats including little brown bat (Myotis lucifugus), western red bat (Lasiurus
blossevillii), hoary bat (L. cinereus) and State Species of Special Concern Pallid bat
(Antrozous pallidus).

Adjacent Lands

As noted in the CDFW NOP comment letter, the Project site abuts protected land or
potentially future protected land on all four boundaries, including the Contra Costa
Water District's Jess Ranch conservation easement and Haera Wildlife Conservation
Bank to the north, Two Sisters Burrowing Owl Preserve (near the center of the
proposed Project), Lawrence Livermore National Laboratory’s Site 300 to the south and
east, a proposed conservation easement to the south and west. Figure 3.4-1 in the
DSEIR incorrectly depicts the Jess Ranch conservation easement southern boundary
as the railroad tracks. According to CDFW records, the southern boundary extends past
the railroad tracks and abuts the northern property line of the Project.

A portion of the western boundary of the Project area is located adjacent to the Golden
Hills Wind Energy Project (Golden Hills), also located within the APWRA, which is
known to provide habitat for western burrowing owl, California tiger salamander,
California red-legged frog, and San Joaquin kit fox. Over the required three years of
post-construction fatality monitoring under the PEIR, the Golden Hills project has
documented mortality of significant numbers of birds and bats, including species such
as, golden eagle, red-tailed hawks, burrowing owl, tricolored blackbird, and hoary bat
which is on the CDFW Watch List (those with restricted distributions and warranting
monitoring of potential threats).

2-3
cont'd

Section 3.4.2 BIOLOGICAL RESOURCES

There is substantial evidence indicating that the proposed Project will have additional or
more severe environmental effects on birds and bats, and other adverse effects on
biological resources, than were previously analyzed in the PEIR. The DSEIR provides
for additional or updated mitigation measures for some impacts; however, CDFW
continues to be greatly concerned with golden eagle fatalities documented within the
APWRA due to turbine collisions. Monitoring programs at existing wind energy facilities
also report high mortality rates for the other raptors considered focal species under the
PEIR, namely red-tailed hawk (Buteo jamaicensis), American kestrel (Falco sparverius)
and burrowing owl. Monitoring data also show high fatality of other birds as well as bats.
As stated in this letter above, golden eagles are designated as Fully Protected under
Fish and Game Code section 3511 which states that a fully protected bird cannot be

2-4
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taken at any time. It is also unlawful to take, possess or destroy any birds in the order
Falconiformes or Stringiformes (birds-of-prey) or to take, possess, or destroy the nest or
eggs of any such bird except as otherwise provided by this code. It is also unlawful to
take or possess any migratory non-game bird as designated in the Migratory Bird Treaty
Act (Fish and Game Code, § 3513). CDFW therefore recommends that the County work
with Project proponents in coordination with state and federal wildlife agencies such as
the U.S. Fish and Wildlife Service to develop feasible and effective methods to curtail
avian fatalities within the APWRA.

2-4
cont'd

3.4.1.1 Regulatory Setting
California Fish and Game Code

On p. 3.4-3, CDFW recommends including Fish and Game Code, § 3800(a) which
makes it unlawful to take any nongame bird except as provided in the code or in
accordance with regulations of the commission. All birds occurring naturally in California
that are not resident game birds, migratory game birds, or fully protected birds, are
nongame birds.

2-5

Section 3.4.1.2 Environmental Setting
Tricolored blackbird

On page 3.4-27, the DSEIR and p. 3-12 of the Avian Survey Report for the Mulgueeney
Ranch Wind Repowering Project, Appendix D states CDFW conducted tricolored
blackbird surveys in 2018 and 2019. CDFW did not conduct the surveys but has records
describing where and when the surveys were conducted; records were sent to CDFW
California Natural Diversity Database in 2020.

As noted in our NOP comment letter, CDFW recommended the DSEIR include Project-
specific impact analyses on tricolored blackbird and Swainson’s hawk, two species
listed under CESA as threatened. The DSEIR must include detailed habitat
assessments for these species and a thorough analysis of potential impacts of the
Project on nesting, foraging and roosting habitats on the Project site during
construction, as well impacts to the species from ongoing turbine operations.

2-6

Section 3.4.2.3 Impacts and Mitigation Measures

2020 Updated PEIR Mitigation Measure BIO-1d: Compensate for impacts on
special-status plant species, p. 3.4-72 proposes that, “Where avoidance of impacts
on a special-status plant species is infeasible, loss of individuals or occupied habitat of
a special-status plant species occurrence will be compensated for through the
acquisition, protection, and subsequent management in perpetuity of other existing
occurrences at a 2:1 ratio (occurrences impacted: occurrences preserved).”

2-7
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The “2:1 ratio (occurrences impacted: occurrences preserved)” is insufficient to mitigate
for the loss of special-status plants. The Project is located within the East Alameda
County Conservation Strategy (EACCS) so where impacts cannot be avoided or
minimized, compensatory mitigation should be undertaken in accordance with mitigation
ratios and requirements developed under EACCS, Table 3-12 for focal plant species.

2-7
cont'd

Impact BIO-8a: Potential construction-related disturbance or mortality of special-
status and non-special-status non-raptor migratory birds, p. 3.4-86 The DSEIR
describes tricolored blackbird nesting habitat as “freshwater marsh within the project
site that support large areas of dense vegetation such as cattails, tules, willows,
blackberries, thistles, or nettles.”

CDFW recommends the DSEIR identify all the potential nesting habitat on the Project
site and within 0.5 mile from the Project site. The Status Review for Tricolored Blackbird
(CDFW 2018) identifies three resources required for successful breeding: 1) secure
nesting substrate, 2) a source of water, and 3) foraging habitat that provides sufficient
food resources. The majority of tricolored blackbird breeding colonies have occurred in
one of five nesting substrate types: 1) wetland vegetation [either cattail (Typha sp.) or
bulrush (Schoenoplectus sp.)], 2) Himalayan blackberry, 3) thistle, usually milk thistle
(Silybum marianum) or bull thistle (Cirsium vulgare), 4) stinging nettle (Urtica sp.), or 5)
agricultural grain fields.

2-8

2020 Updated PEIR Mitigation Measure BlO-8a: Implement measures to avoid and
minimize potential impacts on special-status and non-special-status nesting
birds and raptors: Remove suitable nesting habitat (shrubs and trees) during the non-
breeding season (September 1-January 31) for nesting birds.

CDFW considers that potentially significant impacts may result from Project activities
that cause nest abandonment, loss of nest trees, loss of foraging habitat that would
reduce nesting success (loss or reduced health or vigor of eggs or young), or direct
mortality of a State listed or special status species. CDFW recommends that the DSEIR
clarify that impacts to suitable nesting habitat will be avoided. Suitable nesting habitat
should only be removed if absolutely necessary during construction. CDFW also
recommends that the DSEIR require compensation for the permanent loss of nesting
habitat, as well as all types of tricolored blackbird habitat noted above. Compensation
should include restoration and/or creation and conservation of nesting habitat along with
suitable foraging habitat.

2-9

Impact BIO-9a: Permanent and temporary loss of occupied habitat for western
burrowing owl, p. 3.4-90 and PEIR Mitigation Measure BlO-9a: Compensate for the
permanent loss of occupied habitat for western burrowing owl p. 3.4-91.

2-10
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2-10
CDFW recommend the DSEIR include compensation for loss of temporary habitat as contd
well as loss of permanent habitat. This compensation is often combined with the
compensation required for loss of habitat for California tiger salamander and San
Joaquin kit fox.

Impact BIO-9b: Permanent and temporary loss of foraging habitat for tricolored 211
blackbird and other special-status and non-special-status birds. CDFW

recommends the DSEIR include compensation for loss of permanent and temporary

foraging and nesting habitat for tricolored blackbird and other special-status and non-
special-status birds.

Impact BIO-11: Avian mortality resulting from interaction with wind energy e

facilities, p. 3.4-95. The DSEIR states, “For nearly all projects and all species,
predicted fatalities are low compared to the non-repowered baseline condition. The
exceptions are burrowing owl, red-tailed hawk, golden eagle, prairie falcon, and native
non-raptors.” This statement should be clarified because the data are either lacking or
incomplete for almost half the species listed in Table 3.4-8a, and no wind energy project
in the APWRA has a complete set of data for all avian species. The measure should be
revised to accurately depict the current avian mortalities in the APWRA.

Burrowing owl. The DSEIR, p. 3.4-102, states there is a growing body of circumstantial 2-13

evidence that indicates that many of the burrowing owl fatalities found during fatality
surveys are due to predation rather than turbine collision based on location of carcasses
and status of wind turbine operations. However, Smallwood et.al. (2006) noted, in their
experience, the number of owl carcasses found in environments lacking wind turbines
was not nearly the number of owl carcasses found around APWRA wind turbines.
CDFW recommends the DSEIR require annual surveys for breeding and non-breeding
burrowing owls and other raptors that may be nesting in or near the Project site.
Smallwood et.al. (2007) recommends that minimization of burrowing owl collisions in the
APWRA, should include curtailment, siting new wind turbines as close together as
feasible and outside canyons, ravines, and valleys, and where rodent and owl burrows
are relatively scarce. In addition, grazing practices should be modified to prevent
accumulations of dung around wind turbines. The current proposed micrositing, Figure
3.1-2 and Figure 4-2, show the wind turbines spaced far apart so additional mitigation
measures should be required, including curtailment. Turbines located within 0.3 mile
from breeding owls or within 0.3 mile from the property lines of all protected or proposed
to be protected land (described in Environmental Setting above) that provides habitat for
western burrowing owls should be curtailed during periods when owls are more
frequently away from the nest site and during seasonal variation in movement.

Swainson’s hawk, p.3.4-105. The DSEIR concludes there is “only one recorded o

Swainson’s hawk fatality in the APWRA, in an area of nonrepowered turbines; no other
fatalities of this species have ever been recorded in the APWRA, consequently there is
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. . . o . L 2-14
very little evidence on which to base any quantitative estimate of fatality risk. contd

Accordingly, it is expected that the mortality rate for Swainson’s hawk would remain at
or near zero for the project.”

CDFW acknowledges there is little evidence on which to base a quantitative estimate of
fatality risk. However, the DSEIR does not provide any details such as known nest sites,
foraging observations, etc., of Swainson’s hawk use in any of the repowered sites within
the APWRA. The DSEIR acknowledges that there is a potential for future mortalities
based on the three Swainson’s hawk observations recorded in the 2020 avian use
surveys which seemingly contradicts the statement above.

DSEIR Figure 3.4-2a, p. 3.4-10 shows a hatched temporary construction area in the
same location as the Swainson’s hawk nest shown in Appendix D, Figure 10. The
DSEIR fails to analyze the potential impacts to the known Swainson’s hawk nest that
could result from the Project’s plans to construct a temporary construction area on or
near the active nest site. Swainson’s hawks are known to have high nest site fidelity,
meaning they return to the same site year after year (Estep 1989, Woodbridge et al.
1995). Removal of this nest tree would be a potentially significant impact. As noted
above, potentially significant impacts may result from activities that cause nest
abandonment, loss of nest trees, loss of foraging habitat that would reduce nesting
success (loss or reduced health or vigor of eggs or young), or direct mortality of a State-
listed or special-status species. As stated in the Swainson's Hawk Survey Protocols,
Impact Avoidance, and Minimization Measures for Renewable Energy Projects in the
Antelope Valley of Los Angeles and Kern Counties, California (California Energy
Commission and Department of Fish and Wildlife, June 2, 2010), CDFW considers a
nest site to be active if it was used at least once during the past five years. Impacts to
suitable habitat or individual birds within a five-mile radius of an active nest will be
considered significant and to have the potential to “take” Swainson’s hawks as that term
is defined in 886 of the Fish and Game Code. CDFW recommends the Project avoid
known or potential Swainson’s hawk nest trees.

CDFW also recommends the Project proponent obtain an ITP for tricolored blackbird
and Swainson’s hawk for both construction activities and operations.

PEIR Mitigation Measure BIO-11a: Prepare a project-specific avian protection plan. 2-15
As stated in the NOP comment letter, CDFW recommends a qualified biologist approved

by CDFW should conduct annual surveys for the four focal raptor species as well as

other raptors, and tricolored blackbird, in all suitable nesting habitat within a minimum of

one mile of the turbine locations and within two miles of turbine locations for golden

eagle and Swainson’s hawk. Surveys should be conducted from December 15 to July 15

for golden eagles, typically from early March to early-mid September for other raptors,

and March 1 to August 15 for tricolored blackbird. In addition to nesting season surveys,
overwintering surveys should also be conducted for burrowing owl from December 1 to
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2-15

January 31. Annual surveys for bat maternity or roosting colonies should also be contd

conducted. Protocol-level survey methodologies should be used, and guidance on
survey methodologies for golden eagle, burrowing owl and other species can be found
on our website at https://wildlife.ca.gov/Conservation/Survey-Protocols#377281284-
birds. CDFW staff is also available to provide additional guidance on appropriate and
effective survey protocols. These annual surveys should be conducted during the entire
operational term of the Project. CDFW recommends the DSEIR require focused surveys
for burrowing owl to estimate burrowing owl nesting density and productivity, so that
burrowing owl mortality can be related to the population size.

All turbines located within one mile of a golden eagle or Swainson’s hawk nest or
communal roosting area, and within 0.5 mile of any other raptor nest or tricolored
blackbird colony, should be curtailed. Curtailment should occur each year that active
nests are detected during surveys. Curtailment of turbines located near raptor nests and
tricolored blackbird colonies should be implemented during daylight and crepuscular
hours during the entire nesting season or until young have fledged or the nests have
been determined by a qualified biologist to be unsuccessful.

PEIR Mitigation Measure BIO-11b: Site turbines to minimize potential mortality of 2-16
birds, p. 3.4-108. CDFW has reviewed the micro-siting analyses and Project design

layouts and does not consider any of these alternatives as sufficient to significantly

reducing the avian fatality rate to the fullest extent possible. CDFW recommends that

further consideration be given to other feasible alternatives for reducing avian and bat

fatalities resulting from the proposed Project, including serious consideration of the no-

project alternative, reduction in Project size (number and size of turbines), and various

turbine micro-siting arrays to avoid and minimize impacts to avian species, especially

the four focal raptor species described in the PEIR, namely golden eagle, red-tailed

hawk, American kestrel and burrowing owl as well as other birds and bats.

CDFW recommends more stringent micro-siting requirements: i) turbine locations
determined to be at high risk should be relocated or avoided; ii) turbines found to be at a
moderate-high risk should be avoided or curtailed during all appropriate raptor nesting
and communal roosting seasons. The Reduced Project Alternative would replace 36 2.2
MW capacity turbines proposed under the project with 24 micro-sited 3.465 MW
turbines. However, even in the Reduced Project Alternative there still are 11 turbines
ranked as Moderate-High Risk and two ranked High Risk, as well as two replacements
that have not been analyzed.

2020 Updated PEIR Mitigation Measure BIO-11i: Implement an avian adaptive i

management program. CDFW recommends implementing some of the Adaptive
Management Measures (ADMM), such as blade painting, during construction to
preemptively reduce avian impacts due to collision and to reduce cost of implementation
after construction. For example, the Norwegian study cited in the DSEIR recommended
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painting the blades prior to construction to reduce costs. The ADMMs should be in contd

conjunction with a TAC approved study.

Impact BIO-14: Turbine-related fatalities of special-status and other bats and 2020 218

Updated PEIR Mitigation Measure BIO-14a: Site and select turbines to minimize
potential mortality of bats, p. 3.4-124. The measure states that the updated PEIR
Mitigation Measure BIO-14a requires the project proponent to use the best information
available to site turbines and to select from turbine models in such a manner as to
reduce bat collision risk. The generated site specific “best information” will inform
turbine siting and operation decisions, and a bat habitat assessment and roost survey
will be conducted in the project area to identify and map habitat of potential significance
to bats, such as potential roost sites (trees and shrubs, significant rock formations,
artificial structures) and water sources. Turbine siting decisions will incorporate relevant
bat use survey data and bat fatality records published by other projects in the APWRA.

The two micrositing assessments, Appendix F and Appendix G, provide no assessment
for bats or turbine siting to reduce bat fatalities. Appendix F, p. 8 states “there is little
information that would suggest micrositing of turbines in an otherwise monotypic
landscape, even one with complex topography like the APWRA, would influence
potential bat mortality.”

If micrositing is not an effective way to reduce bat mortality then the DSEIR should
provide alternative mitigation measures that are known to be effective, such as
increasing cut-in speeds, reduced lighting, and Project-wide curtailment during Spring
and Fall migration periods. The DSEIR should provide an analysis of effects of
operation of turbines and effects of nighttime lighting on bats based on best available
scientific information and monitoring reports.

FILING FEES 219

Filling fees for CEQA documents are payable upon filing of the Notice of Determination
by the Lead Agency and serve to help defray the cost of environmental review by
CDFW. Payment of the fee is required in order for the underlying project approval to be
operative, vested, and final. (Cal. Code Regs., tit. 14, § 753.5; Fish and Game Code, §
711.4; Pub. Resources Code, § 21089).

CONCLUSION

CDFW appreciates the opportunity to comment on the proposed Project to assist the
County in identifying and mitigating Project impacts on biological resources. |
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Questions regarding this letter or further coordination should be directed to

Ms. Marcia Grefsrud, Environmental Scientist, at (707) 644-2812 or
Marcia.Grefsrud@wildlife.ca.gov; or Ms. Brenda Blinn, Senior Environmental Scientist
(Supervisory), at (707) 944-5541 or Brenda.Blinn@wildlife.ca.gov.

2-19
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Sincerely,

DocuSigned by:
Eéwm Endkson

BE74D4C93G604EA...

Gregg Erickson
Regional Manager
Bay Delta Region

cc:  State Clearinghouse (2017042032)
Heather Beeler, U.S. Fish and Wildlife Service — Heather Beeler@fws.gov
Ryan Olah, U.S. Fish and Wildlife Service — Ryan_Olah@fws.gov
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Andrew Young

Alameda County Planning Department/Community Development Agency
Community Development Agency

224 West Winton Ave. Rm. |11

Hayward, CA 94544-1215

RE: Notice of Availability of Draft Subsequent Environmental Impact Report (DSEIR) for the Mulqueeney Ranch
Wind Repowering Project, County Planning Application PLN2019-00226, and comments

Dear Mr. Young:

The East Bay Regional Park District (‘District’) appreciates the opportunity to comment on the County of
Alameda’s (County’s) Notice of Availability (NOA) of a Draft Subsequent Environmental Impact Report (DSEIR)
for the proposed Mulqueeney Ranch Wind Repowering Project (Project), tiered under the Altamont Pass Wind
Resource Area Repowering Final (APWRA) Program Environmental Impact Report (PEIR, State Clearing House
#2010082063), certified November 12, 2014, County Planning Application PLN2017-00201.

The Project proposes replacement of approximately 518 former turbine sites with up to 36 new generation
turbines with a nameplate capacity of between 2.3 and 4.2 megawatts (MW) per turbine, and an overall
maximum production capacity of up to 80 MW. The Project will be located on 29 parcels of privately-owned
land encompassing nearly 4,589 acres within Alameda County, located both north and south of Patterson Pass
Road within the eastern portion of the APWRA. The Project proponent is Mulqueeney Wind Energy, LLC, a
wholly-owned subsidiary of Brookfield Renewable.

The District supports repowering of the Altamont Pass Wind Resource Area (APWRA) in a responsible manner
that balances need for wind energy production with the protection of natural, cultural, and visual resources in
the Altamont region. District Staff have an extensive record of conducting research with collaborators aimed at
reducing the impacts of wind energy generation on volant animals (birds and bats), including but not limited to
changing grazing practices to redistribute raptor prey species, conducting avian and bat flight behavior
observations and satellite tracking of golden eagles to inform collision hazard maps (risk maps) that inform
micro-siting of wind turbines, and numerous carcass searcher and scavenger removal studies to better estimate
avian and bat fatality rates in wind farms. Risk maps have been produced for the four focal species of raptors
(golden eagle, red-tailed hawk, American Kestrel and burrowing owl) that were identified as the standard by
which to achieve a 50% reduction in their respective fatality rates through implementation of various mitigation
measures, (2007 Settlement Agreement between Alameda County, Audubon, Californians for Renewable Energy
(CARE) and several wind energy companies).

The District has a long-standing record of monitoring populations of raptors, especially golden eagle, burrowing
owl and prairie falcon, species whose local populations are at risk due to the additive mortality rates caused by
wind energy generation in the APWRA. District Staff serve on the Technical Advisory Committee for wind
energy development for the Contra Costa County Conservation and Development Agency,
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We agree with and encourage consideration be accorded all aspects of the “Proposed Scope of the Subsequent
EIR” as outlined in the NOP. We provide some additional comments for consideration:

There are three Project Alternatives:

I. No Project Alternative

2. Micro-Sited Alternative: This alternative relocates 3| of the Projects 36 turbines via micro-siting to
reduce bird strikes while maintaining operational capacity at 80 MW with a Rotor Swept Area (RSA) of
40.7 ha.

3. Reduced Project Alternative: This alternative eliminates approximately|2 turbines while maintaining an
operational capacity of 80 MW and a RSA of 32.8 ha. This would leave 7 turbines within 1.0 mi of golden
eagle nests and activity centers and reduce the number of High Risk turbines to 2 based on micro-siting.
It proposes to increase cut-in speed to 5m/s during daylight hours to reduce potential impacts to golden
eagles.

3-1
cont'd

We provide the following comments regarding the Project and its Alternatives:

I. Turbine Micro-siting and Mitigation Measures.

Micro-siting. Turbine micro-siting using quantitative, predictive collision hazard models has been employed to
inform turbine placement during project planning and design in the APWRA to reduce risk to the four focal
raptor species: golden eagle, red-tailed hawk, American kestrel and Western burrowing owl (Smallwood et al.
2009, 2017). So far, six versions of collision hazard models for each species have been developed, with latter
versions of the models performing better at predicting collisions, especially for golden eagle, red-tailed hawk and
America kestrel (Smallwood and Neher 2017). On-going research on raptor flight behavior, associated terrain
elements, and satellite telemetry data from golden eagles has been instrumental for improving model
performance. Quantitative micro-siting using collision hazard models provides a verifiable and repeatable
method for assessing and predicting risk based on topographical and other parameters. The DSEIR includes two
micro-siting studies (see App. G and F of the DSEIR) that are qualitative. Although based on expert opinion, the
process by which risk is assessed and the turbines were micro-sited in the DSEIR are not entirely clear. For
example, under Field Methods (p. 9, App. F, DSEIR), it states that site evaluation involved collecting multiple data
points including Percent Slope, Position on Slope, etc., but there is no clarification as to how these variables
were evaluated relative to each other, to the proposed turbine locations, or to the level of assigned risk to
raptors. Similarly, in the Avian Survey Report (App. D, DSEIR) Fig. 6 presents multiple Golden Eagle flight paths
based on behavior observations at stations located throughout the Project’s footprint, and Fig. 7 presents an
analysis of eagle use data, but little connection is made between the flight paths or use data and turbine
locations for evaluating collision hazard. In sum, although the Project layout has been micro-sited by expert
opinion, evaluation of turbine locations and relative risk of collision hazard retains a high element of uncertainty.
The DEIR should clarify the methods and approach to the micro-siting in App. G and F. Ideally, to increase
confidence in the results of turbine micro-siting, a quantitative approach such as performed by Smallwood et al.
(2009, 2017) would be warranted.

3-2

Appendix G presents micro-siting results for the Reduced Project Alternative, which comprises 24 turbines.
Grading required for roads and the 58 ft diameter turbine pads will create new notches, benches or saddles for
10 of these turbine locations. Although some “New Alternative Sites” had their risk ratings reduced, some
retained their original risk ratings. It remains unclear how grading will influence ultimate risk without additional
information such as blade height above ground relative to the altered terrain. The range of turbine
specifications presented in Table 2-6 (p. 2-9, DSEIR) and Table 7 (p. 2-28, DSEIR) should be included to evaluate
the change in collision hazard risk due to proposed grading. In addition, turbine size, especially rotor diameter
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(ranging from 120-136 m) and rotor swept area (RSA), need to be assessed as changes to these may eliminate cont'd

any benefit accrued through micro-siting. For example, 18 of the 24 turbines in the Reduced Project Alternative
“would be located at nearly the same locations as under the project (but with minor relocations due to the
micro-siting process)...” (p. 4-19; DEIR).

The Reduced Project Alternative includes 2 high risk (Turbines 16, 21) and || moderate-high risk turbines
(Turbines 2, 3, 4, 12, 14, 20, 32, 34, 36, 5-C, 17-C) within the footprint (Table I, App. G, DSEIR). Qualitative
assessment of satellite telemetry locations of 17 non-territorial golden eagles suggests some turbines may be
high risk for golden eagles, such as turbines 2, 3, 4, 5C, 6, 12, 14 (see Map |, below; see also Fig 6, App. D,
DSEIR). Serious consideration should be given to removing additional turbine sites from the Project, as it is
becoming abundantly clear from recent monitoring reports in the APWRA that the number of wind turbines and
their relative density is likely defeating the gains achieved through micro-siting (see below). In addition,
Smallwood et al. (2008) showed that raptors tend to forage and use areas of turbine-free habitat more often
than ridges with turbines. Thus, the most effective mitigation measure to reduce overall impacts to volant
animals, which are significant and unavoidable, would be to employ quantitative collision hazard modelling with
micro-siting to identify high risk turbine sites for the four focal species, golden eagle, red-tailed hawk, American
kestrel, and burrowing owl, and remove them from the Project’s footprint. In addition to reducing collision
hazards, this would provide “islands” of turbine free areas within a project.

3-4
2. Volant Animal Impacts and Mitigation Measures

Golden Eagle (Aquila chrysaetos). The population of Golden Eagles in the Northern Diablo Range is subjected to
many stressors. These can be direct, such as outright mortality through wind turbine blade strikes in the
APWRA (Smallwood and Karas 2009) or indirect, such as through drought affecting productivity (Wiens et al.
2018). The United States Geological Survey (USGS) has produced several reports and papers on golden eagle
territory occupancy and breeding success in the Northern Diablo Range (Wiens et al. 2015, Wiens et al. 2018),
including new information on golden eagle nesting territories within the APWRA (Kolar and Wiens, 2017). The
direct and indirect impacts of repowering projects on nesting golden eagles within the APWRA has received
little attention in previous Wind Project SEIRs and needs to be comprehensively addressed in the current and
future SEIRs. Qualitative assessment of movement data of Golden Eagles outfitted with satellite transmitters
suggests that pre-reproductive age classes (juveniles and subadults) from throughout the Diablo Range regularly
use the APWRA, and that eagle use of the APWRA remains intense (Bell 2017a,b). Estimates on the extent to
which the APWRA represents a population sink to the local golden eagle population have been revised (Hunt et
al. 2017). Hunt et al. (2017) calculated that the reproductive output of 216-255 breeding pairs of Golden Eagles
would be required to offset an estimated 55-65 wind turbine blade-strike mortalities in the APWRA each year
to maintain population sustainability. Although Wiens et al. (2015) estimated a population of 280 territorial
pairs for the Northern Diablo Range, this may still not be a sufficient number of breeding adults, given the low
productivity caused by multi-year droughts and other factors such as the SCU Lightning Complex in Fall of 2020
which burned over 393,624 acres in the Northern Diablo Range. In estimating the Local Area Population (LAP)
of golden eagles in relation to the APWRA, the DSEIR (p. 3.4-103) uses the entire area of the LAP extent,
excluding the ocean and SF Bay, and concludes that the Diablo Range population represents only 7% of the
Project LAP. However, the LAP includes the Central Valley, a region which does not represent breeding habitat
for the golden eagle. Thus, the DSEIR overestimates the LAP of golden eagles.
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Map |. Golden Eagle telemetry locations of 17 Golden Eagles superimposed on the Project footprint, compiled
2013-2020. Raw data, eagles marked with Asterix were subsampled at |5-minute locations (EBRPD,

unpublished data).
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Other Focal Raptor Species. Red-tailed hawk (Buteo jamaicensis), VWestern burrowing owl! (Athena cunicularia)
and American kestrel (Falco sparvarius), forage and nest on the Project site. Both direct impacts (morality from
turbine strikes, disturbance to nest sites and loss of productivity) and indirect impacts (loss of nesting habitat)
should be considered for mitigation. The DSEIR should compare regional population trends, such as may be
gleaned from publications or eBird data, with existing APWRA mortality reports to highlight those species
undergoing declining trends that may warrant additional mitigation measures or options. For example, American
kestrel nest box occupancy in the eastern United States declined by 3% /year from 1984-2007 (Smallwood et al.
2009). In another example about the relevance of population trends, Dr. Shawn Smallwood has been censusing
random plots throughout the APRWA for burrowing owl since 201 | (see also Smallwood et I. 2006, 2013).
Smallwood states “In my assessment, the Altamont’s population of burrowing owls is in trouble. Wind turbines
can certainly contribute cumulatively to a decline of burrowing owls. The newer turbines are not killing
burrowing owls at the same rates as had the old turbines, but even the fewer numbers killed going forward
could contribute significantly to the species’ decline and eventual extirpation. Burrowing owls are close to
extirpation throughout the Bay Area west of the Altamont, and last | checked there were only 3 recent eBird
records between Solano and Yolo Counties (east and north of the Altamont). In short, burrowing owls are
declining regionally, and not only in the Altamont” (Smallwood, personal communication). In addition,
burrowing owls are closely tied to California ground squirrel (Otospermophilus beecheyi) colonies, and according
to Smallwood “The overall ground squirrel decline [in the APWRA] was 64%... from 2011 to 2019. | also found
that where there are no squirrels, there are no nesting attempts by burrowing owls” (Smallwood, personal
communication). These observations highlight possible mitigation options, such as measures that would
promote coexistence of ground squirrel colonies in well-managed rangelands.

3-5

Prairie Falcon (Falco mexicanus). This species is on the California Department of Fish and Wildlife “Special
Animals List” https://www.dfg.ca.gov/wildlife/nongamel/list.ntml. The District remains concerned about the status
of this species, which may be experiencing local declines in portions of the Diablo Range (Bell, unpublished data).
Pairs that nest both within and outside of the APWRA forage within its boundaries in overlapping home ranges
(Solomon 2012). Although fatality estimates of prairie falcons in the APWRA are low relative to the four focal
species of raptor listed in the PEIR (2014), they may represent a significant impact to the sparse, local breeding
population of prairie falcons. Both breeding adults and locally-fledged prairie falcons have been recovered as
fatalities in the APWRA (USGS Bird Banding Laboratory Reports, Patuxent Wildlife Research Center, MD). In
2019, a prairie falcon fatality was recorded at Golden Hills North (GHN) on 8 May (H.T. Harvey & Associates
and Great Basin Bird Observatory 2020), on 23 May 2019 two dead prairie falcon chicks were recovered from
the nearest nest site, and no adults were observed in the vicinity, suggesting that the fatality at GHN may have

3-6

led to the nest failure. This raises a cumulative impact not previously considered in fatality estimates, namely,
wind project fatalities of adult birds during the nesting season which impact nest productivity. Although
estimating this impact requires detailed information on species-specific population dynamic parameters, an
important research topic for any species impacted by the APWRA, it nonetheless illustrates that most avian
fatality estimates are likely underestimates which in turn underestimate population-level impacts.

3-7

California condor (Gymnogyps californianus). Appendix D of the DSEIR cites an observation of a California
condor on the Project site. In addition, “Condor GPS data has shown condors flying within 5 miles of the
project area in the last 5 years” (Joseph Brandt, USFWS, pers. Communication). This highlights the fact that as
condor recovery progresses, it can be anticipated that incidences of California condors entering the APWRA
will increase. Certainly over the life of the Project, we can expect this and mitigation options should be
anticipated.

3-8

Small Birds and Bats. A recent assessment of avian guilds shows that 74% of grassland bird species in North
America are in decline (Roseburg et al. 2019). This includes species such as Western Meadowlark (Sturnella
neglecta) and horned lark (Eremophila alpestris), two species that are rising to the top of the list of passerine birds
impacted by repowered projects in the APVWRA (e.g. see H.T. Harvey & Associates and Great Basin Bird
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Observatory 2020). Recent use of dog search teams in fatality monitoring studies in the APWRA have shown
that the mortality rates for small birds (e.g. passerines < 100g) and bats are several times to orders of magnitude
higher, respectively, than previously assumed (Smallwood et al. 2020, H.T. Harvey & Associates, 2017, 2018,
2020, H.T. Harvey & Associates and Great Basin Bird Observatory, 2020). The DEIR should compare nation-
wide or regional trends of species groups with existing APWRA mortality reports to highlight those species
undergoing declining trends that may warrant additional mitigation options. For example, Hoary Bat (Aeorestes
cinereus), which registers the second highest fatality rate among bats in the APWRA (e.g. H.T. Harvey &
Associates 2020), is experiencing regional population declines in the Pacific Northwest (Rodhouse et al. 2019).
Fortunately, for bats at least, it appears that increasing turbine cut-in speeds, and more importantly, curtailment
of turbines during high risk periods such as peak bat migration in fall and spring, may offer effective mitigation
measures to reduce bat fatalities (Smallwood and Bell 2020a). More research on bat flight behavior in relation
to turbine operations (e.g. Smallwood and Bell 2020b) would improve the development of operational mitigation
strategies to reduce impacts with little effect on energy production. Furthermore, research on fatality
monitoring that incorporates the use of dogs and optimizes search intervals would improve the precision of
fatality estimates (Smallwood et al 2020, Smallwood 2020).

3-9
cont'd

Other Listed Avian Species. Swainson’s hawk (Buteo swainsoni) and Tri-colored blackbird (Agelaius tricolor) nest
and forge in the APWRA. Both direct impacts (morality from turbine strikes, disturbance to nest sites and loss
of productivity) and indirect impacts (loss of nesting habitat) should be considered in mitigation options.

3-10

3. Other Mitigation Options.

Other mitigation options should include landscape-level approaches, such as supporting ecosystem services
through the East Bay Regional Conservation Investment Strategy (https://scc.ca.gov/2019/03/25/east-bay-
regional-conservation-investment-strategy-draft-released/). Ecosystem services could include those provided by
ground squirrel colonies in well-managed rangelands that in turn would provide revenue for private ranching
operations. Being a keystone species, the California ground squirrel supports a host of rangeland species by
providing burrow habitat and serving as a prey source.

4. Cumulative Impacts

The Project will add to the existing cumulative APVWWRA-wide impacts to the four focal raptor species (golden
eagle, red-tailed hawk, American kestrel, Western burrowing owl) in terms of fatality rates that are at, or close
to, exceeding those set forth in the PEIR (2014) or will affect population sustainability. Given the trends of
golden eagle fatalities presented in monitoring reports of repowered projects in the APWRA (e.g. H.T. Harvey
& Associates, 2017, 2018, 2020, H.T. Harvey & Associates and Great Basin Bird Observatory, 2020), the
APWRA is exceeding the level of mortality set for golden eagles in the PEIR (2014). In addition, at anticipated
build-out of the APWRA, one can expect the mortality rate to equal or exceed the pre-repowered mortality
rate (Smallwood and Karas 2008) if all permitted and planned projects are completed.

The County needs to address and evaluate the APWRA certified capacity of 450MW with the cumulative
APWRA-wide impacts of existing, permitted and planned wind projects on the focal raptor species (golden
eagle, red-tailed hawk, American kestrel, that will result in respective fatality levels that will exceed those set
forth in the PEIR (2014). In addition, significant and unavoidable cumulative impacts to burrowing owls, other
birds and bats need to be addressed moving forward. The APWRA is at a turning point. All evidence points to
the likelihood that volant animal fatality rates caused by existing and planned repowering projects will rise to
unsustainable levels for multiple species and reach or exceed pre-repowered conditions. At this point, the
County should consider two non-exclusive options to stave this trend:
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i. Employ verifiable, quantitative collision hazard modelling with micro-siting to identify

3-12

cont'd
high risk turbine sites and remove them from each proposed project to reduce the
project’s footprint and thereby reduce overall project impacts.
ii. Impose a moratorium on planned wind projects until monitoring of existing repowered
projects is completed along with studies to verify the effectiveness of mitigation options.
3-13

Thank you for this opportunity to comment on the County’s Notice of Availability of the Draft Subsequent
Environmental Impact Report (DSEIR) for the Mulqueeney Ranch Wind Repowering Project, County Planning
Application PLN2019-00226.

Sincerely yours,
Bougloo a. BM

Douglas A. Bell, Ph.D.
Wildlife Program Manager

dbell@ebparks.org
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January 8, 2021

ATTN: Andrew Young, Senior Planner
County of Alameda Planning Department
224 W. Winton Avenue, Room 111
Hayward, CA 94544
andrew.young@acgov.org

RE: East Bay Community Energy support for approval of the Alameda County Planning
Application PLN2019-00226 (Conditional Use Permit) for the Draft Subsequent
Environmental Impact Report (DSEIR) for the Mulqueeney Ranch Wind Repowering Project

Dear Mr. Young,

As you may know, East Bay Community Energy (EBCE) is a not-for-profit public agency that 4-1
operates a Community Choice Energy program for Alameda County and eleven incorporated

cities, serving more than 550,000 residential and commercial customers throughout the

county. EBCE initiated service in June 2018 and will expand to the cities of Pleasanton,

Newark, and Tracy in 2021. As one of 19 community choice aggregation (CCA) programs

operating in California, EBCE is part of the movement to expedite the climate action goals of

their communities and those of California. EBCE is committed to providing clean power at
competitive rates while reinvesting in our local communities.

To fulfill its mission, EBCE has put in place an exclusivity agreement for energy procurement 4-2
from the Mulqueeney Ranch Wind Repowering project and is currently in negotiations for a
long-term power purchase agreement that will help us fulfill our mission to our County and

to help California meet its Renewables Portfolio Standard of 60% energy from renewable

sources by 2030 and to be carbon neutral by 2045. EBCE supports this local clean energy

project.

Thank you for your time and effort in advancing the Mulqueeney Ranch Wind Repowering 4-3
Project forward. Please contact us if you have any additional questions for EBCE.

Best regards,

Nick Chaset
EBCE CEO
0 1999 Harrison Street, Suite 800 0 510-809-7440 9 nchaset@ebce.org
Oakland, CA 94612 1-833-699-EBCE (3223)

ebce.org
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NIRIT LOTAN
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Of Counsel

*Not admitted in California.
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ADAMS BROADWELL JOSEPH & CARDOZO

ATTORNEYS AT LAW

601 GATEWAY BOULEVARD, SUITE 1000
SOUTH SAN FRANCISCO, CA 94080-7037

TEL: (650) 589-1660
FAX: (650) 589-5062

agraf@adamsbroadwell.com

January 8, 2021

Via Email and Overnight Mail

Andrew Young, Senior Planner

Albert Lopez, Planning Director
Alameda County Planning Department
224 West Winton Avenue, Room 111
Hayward, CA 94544

Emails: andrew.young@acgov.org

albert.lopez@acgov.org

SACRAMENTO OFFICE
520 CAPITOL MALL, SUITE 350
SACRAMENTO, CA 95814-4721

TEL: (916) 444-6201
FAX: (916) 444-6209

Re: Comments on the Draft Subsequent Environmental Impact Report
for the Mulqueeney Ranch Wind Repowering Project (SCH No.

2010082063), CUP Application No. PLLN2019-00226

Dear Mr. Young and Mr. Lopez:

We write on behalf of Alameda Citizens for Responsible Wind Development
(“Citizens”) to provide comments on the Draft Subsequent Environmental Impact
Report! (“DSEIR”) (SCH No. 2010082063), prepared by Alameda County, pursuant
to the California Environmental Quality Act (“CEQA”),2 for the Mulqueeney Ranch
Wind Repowering Project (“Project”) proposed by Mulqueeney Wind, LL.C, a
subsidiary of Brookfield Renewable (“Applicant”).

I. INTRODUCTION

The Applicant proposes to construct up to 36 new wind turbine generators on

5-1

29 privately owned parcels in the Altamont Pass Wind Resource Area (‘“APWRA”) in
eastern Alameda County, replacing the 518 old generation turbines that were

1 Alameda County Planning Department, Mulqueeney Ranch Wind Repowering Project: Subsequent
Environmental Impact Report (Nov. 20, 2020) (hereinafter “DSEIR”), available at
https://acgov.org/cda/planning/landuseprojects/documents/MulqueeneyRanch/MulqueeneyDraftSEIR

asposted.pdf.
2 Pub. Resources Code §§ 21000 et seq.
4838-013acp
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5-1
removed from the site in 2016.3 The Project is comprised of the following cont'd

components: installation of up to 36 turbines rated between 2.2 and 4.2 MW per
turbine, with a maximum generating capacity of 80 MW; development of access
roads (including upgrades to existing roads); installation of a temporary staging
area; installation of up to three permanent meteorological towers; installation of an
underground power collection system; and construction of a new substation.4

The DSEIR tiers from the APWRA Repowering Program Environmental
Impact Report® (“PEIR”) certified by the County in November 2014.6 The County
prepared the DSEIR based on the specific characteristics of the proposed Project,
which would include turbines with a larger rotor swept area and with shorter
ground-to-rotor height than those analyzed in the PEIR, factors which the DSEIR
acknowledges may result in different or more severe impacts than identified in the
PEIR.” The DSEIR focuses on differences in information and specific distinction of
the proposed Project compared with the anticipated characteristics of repowering
projects as described in the PEIR.8

We reviewed the DSEIR and PEIR, as well as each document’s respective
technical appendices and reference documents, with the assistance from biological
expert, Shawn Smallwood, Ph.D, and hazardous materials expert, Matt Hagemann,
P.G, C.Hg., and air quality expert, Paul Rosenfeld, Ph.D, whose comments and
qualifications are included as Attachment A% and Attachment B,10 respectively.

Dr. Smallwood, Mr. Hagemann, and Dr. Rosenfeld provide substantial evidence of
potentially significant impacts that have not been adequately disclosed, analyzed, or

3 DSEIR at p. 1-1, 2-6.

4 Id. at p. 2-6.

5 Alameda County Community Development Agency, Altamont Pass Wind Resource Area
Repowering: Final Program Environmental Impact Report (Oct. 2014) (hereinafter “PEIR”),
available at

https://www.acgov.org/cda/planning/landuseprojects/documents/apwra/Complete Final Program EI
R.pdf.

6 DSEIR at p. 1-5.

7 Ibid.

8 Ibid.

9 Attachment A, Letter to Andrew Young, Senior Planner, Alameda County Planning Department
from Shawn Smallwood, Ph.D. re: Mulqueeney Ranch Repowering Project DSEIR (Jan. 8, 2021)
(hereinafter “Smallwood Comments”).

10 Attachment B, Letter to Andrew J. Graf, Adams Broadwell Joseph & Cardozo from M.
Hagemann, P.G, C.Hg., and Paul Rosenfeld, Ph.D, Soil Water Air Protection Enterprise re:
Comments on the Mulqueeney Ranch Wind Repowering Project (SCH No. 2010082063) (Jan. 8, 2021)

(hereinafter “SWAPE Comments”).
4838-013acp
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mitigated. The County must address and respond to their comments separately and
fully.11

I1. STATEMENT OF INTEREST

Alameda Citizens for Responsible Wind Development is an unincorporated
association of individuals and labor organizations with members who may be
adversely affected by the potential public and worker health and safety hazards and
environmental and public service impacts of the Project. The association includes
Alameda County residents Brandon Evans, Robert Croley, and David Nelson and
California Unions for Reliable Energy and its members and their families and other
individuals that live, recreate and/or work in Alameda County.

Citizens supports the development of clean, renewable energy technology,
including the use of wind power generation, where properly analyzed and carefully
planned to minimize impacts on public health and the environment. Wind energy
projects should avoid impacts to sensitive species and habitats, water resources,
and public health, and should take all feasible steps to ensure unavoidable impacts
are mitigated to the maximum extent feasible. Only by maintaining the highest
standards can energy supply development truly be sustainable.

The individual members of Citizens and the members of the affiliated labor
organizations live, work, recreate and raise their families in the County. They
would be directly affected by the Project’s environmental and health and safety
impacts. Individual members may also work constructing the Project itself. They
would be the first in line to be exposed to any health and safety hazards which may
be present on the Project site. They each have a personal interest in protecting the
Project area from unnecessary, adverse environmental and public health impacts.

Citizens and its members also have an interest in enforcing environmental
laws that encourage sustainable development and ensure a safe working
environment for the members they represent. Environmentally detrimental
projects can jeopardize future jobs by making it more difficult and more expensive
for industry to expand in the County, and by making it less desirable for businesses
to locate and people to live and recreate in the County, including the Project
vicinity. Continued degradation can, and has, caused construction moratoriums

5-1
cont'd

11 14 Cal. Code Regs. (“‘CEQA Guidelines) §§ 15088(a), (c).
4838-013acp
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5-1
and other restrictions on growth that, in turn, reduces future employment contd
opportunities.

Finally, Citizens is concerned with projects that can result in serious
environmental harm without providing countervailing economic benefits. CEQA
provides a balancing process whereby economic benefits are weighed against
significant impacts to the environment.12 It is in this spirit we offer these
comments.

III. LEGAL BACKGROUND

CEQA requires public agencies to analyze the potential environmental
1impacts of their proposed actions in an EIR.13 The EIR is a critical informational
document, the “heart of CEQA.”14 “The foremost principle under CEQA is that the
Legislature intended the act to be interpreted in such manner as to afford the
fullest possible protection to the environment within the reasonable scope of the
statutory language.”15

CEQA has two primary purposes. First, CEQA is designed to inform decision
makers and the public about the potential, significant environmental effects of a
project.16 “Its purpose is to inform the public and its responsible officials of the
environmental consequences of their decisions before they are made. Thus, the EIR
‘protects not only the environment but also informed self-government.”1?” The EIR
has been described as “an environmental ‘alarm bell’ whose purpose it is to alert the
public and its responsible officials to environmental changes before they have

12 Pub. Resources Code § 21081(a)(3); Citizens for Sensible Development of Bishop Area v. County of
Inyo (1985) 172 Cal.App.3d 151, 171.

13 Pub. Resources Code § 21100.

14 CEQA Guidelines § 15003(a); Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d
553, 564; Laurel Heights Improvement Assn. v. Regents of University of Cal. (1988) 47 Cal.3d 376,
392, (“Laurel Heights”).

15 Laurel Heights, 47 Cal.3d at 390 (internal quotations omitted).

16 Pub. Resources Code § 21061; CEQA Guidelines §§ 15002(a)(1); 15003(b)-(e); Sierra Club v. County
of Fresno (2018) 6 Cal.5th 502, 517 (“[T]he basic purpose of an EIR is to provide public agencies and
the public in general with detailed information about the effect [that] a proposed project is likely to
have on the environment; to list ways in which the significant effects of such a project might be
minimized; and to indicate alternatives to such a project.”).

17 Citizens of Goleta Valley, 52 Cal.3d at p. 564 (quoting Laurel Heights, 47 Cal.3d at 392).
4838-013acp
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reached ecological points of no return.”® As the CEQA Guidelines explain, “[t]he
EIR serves not only to protect the environment but also to demonstrate to the public
that it is being protected.”!9

Second, CEQA requires public agencies to avoid or reduce environmental
damage when “feasible” by requiring consideration of environmentally superior
alternatives and adoption of all feasible mitigation measures.2? The EIR serves to
provide agencies and the public with information about the environmental impacts
of a proposed project and to “identify ways that environmental damage can be
avoided or significantly reduced.”?! If the project will have a significant effect on
the environment, the agency may approve the project only if it finds that it has
“eliminated or substantially lessened all significant effects on the environment” to
the greatest extent feasible and that any unavoidable significant effects on the
environment are “acceptable due to overriding concerns.”22

While courts review an EIR using an “abuse of discretion” standard, “the
reviewing court is not to ‘uncritically rely on every study or analysis presented by a
project proponent in support of its position. A clearly inadequate or unsupported
study is entitled to no judicial deference.”?3 As the courts have explained, a
prejudicial abuse of discretion occurs “if the failure to include relevant information
precludes informed decisionmaking and informed public participation, thereby
thwarting the statutory goals of the EIR process.”?4 “The ultimate inquiry, as case

5-1
cont'd

18 County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810; see also Berkeley Keep Jets Over the Bay v.
Bd. of Port Comm’rs. (2001) 91 Cal.App.4th 1344, 1354 (“Berkeley Jets”) (purpose of EIR is to inform
the public and officials of environmental consequences of their decisions before they are made).

19 CEQA Guidelines § 15003(b).

20 CEQA Guidelines § 15002(a)(2), (3); see also Berkeley Jets, 91 Cal.App.4th at 1354; Citizens of
Goleta Valley, 52 Cal.3d at p. 564.

21 CEQA Guidelines § 15002(a)(2).

22 Pub. Resources Code § 21081(a)(3), (b); CEQA Guidelines §§ 15090(a), 15091(a), 15092(b)(2)(A),
(B); Covington v. Great Basin Unified Air Pollution Control Dist. (2019) 43 Cal.App.5th 867, 883.

23 Berkeley Jets, 91 Cal.App.4th at p. 1355 (emphasis added) (quoting Laurel Heights, 47 Cal.3d at
391, 409, fn. 12).

24 Berkeley Jets, 91 Cal.App.4th at p. 1355; see also San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus (1994) 27 Cal.App.4th 713, 722 (error is prejudicial if the failure to include
relevant information precludes informed decisionmaking and informed public participation, thereby
thwarting the statutory goals of the EIR process); Galante Vineyards v. Monterey Peninsula Water
Management Dist. (1997) 60 Cal.App.4th 1109, 1117 (decision to approve a project is a nullity if
based upon an EIR that does not provide decision-makers and the public with information about the

project as required by CEQA); County of Amador v. El Dorado County Water Agency (1999) 76
4838-013acp
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- : . 51
law and the CEQA guidelines make clear, is whether the EIR includes enough cont'd
detail ‘to enable who did not participate in its preparation to understand and to
consider meaningfully the issues raised by the proposed project.”25
5-2

IV. THE DSEIR FAILS TO INCLUDE A COMPLETE AND ACCURATE PROJECT
DESCRIPTION

The DSEIR does not meet CEQA requirements because it fails to include a
complete and accurate project description, rendering the entire impact analysis
unreliable. An accurate and complete project description is necessary to perform an
evaluation of the potential environmental effects of a proposed project.26 Without a
complete project description, the environmental analysis will be impermissibly
narrow, thus minimizing the project’s impacts and undercutting public review.27
The courts have repeatedly held that “an accurate, stable and finite project description
1s the sine qua non of an informative and legally sufficient [CEQA document].”28
“Only through an accurate view of the project may affected outsiders and public
decision makers balance the proposal’s benefit against its environmental costs.”29

CEQA Guidelines § 15378 defines “project” to mean “the whole of an action,
which has a potential for resulting in either a direct physical change in the
environment, or a reasonably foreseeable indirect physical change in the
environment.”30 “The term ‘project’ refers to the activity which is being approved
and which may be subject to several discretionary approvals by governmental
agencies. The term project does not mean each separate governmental approval.”s!
Courts have explained that for a project description to be complete, it must address
not only the immediate environmental consequences of going forward with the
project, but also all “reasonably foreseeable consequence[s] of the initial project.”32
Accordingly, CEQA requires that the project description contain a brief statement of
the intended uses of an EIR, including a list of agencies which will use the EIR,

Cal.App.4th 931, 946 (prejudicial abuse of discretion results where agency fails to comply with
information disclosure provisions of CEQA).

25 Sierra Club, 6 Cal.5th at p. 516 (quoting Laurel Heights, 47 Cal.3d at 405).

26 See, e.g., Laurel Heights, 47 Cal.3d 376.

27 See 1bid.

28 County of Inyo, 71 Cal.App.3d at p. 193.

29 Id. at 192-193.

30 CEQA Guidelines § 15378.

31 Id. § 15378(c).

32 Laurel Heights, 47 Cal.3d at p. 396 (emphasis added); see also Vineyard Area Citizens for

Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 449-50.
4838-013acp
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along with the permits and approvals required for implementation of a proposed
project.33

The DSEIR fails to comply with CEQA’s requirement of an accurate project
description in two ways. First, the DSEIR fails to adequately describe the Project’s
potential utilization of horizontal directional drilling (“HDD”). Second, the DSEIR
fails describe reasonably foreseeable decommissioning activities.

5-2
cont'd

A. The DSEIR Fails to Adequately Describe the Installation of the
Underground Power Collection System

The DSEIR proposes two methods for installing the Project’s power collection
system. In most cases, the 35 kilovolt power lines would be installed using the cut-
and-cover method.34 To avoid surface disturbance within wetlands and streams,
collection lines may be installed under wetlands and other waters using HDD
techniques, where feasible.35> But the DSEIR fails to identify where HDD will be
utilized during Project construction despite possessing the information needed to
make such a determination.

For example, the DSEIR includes a detailed examination the land cover types
within the Project, including identification of riparian habitats, wetlands and
streams.3¢ As such, the DSEIR is fully capable of identifying the specific locations
where HDD will be utilized because it possess all the information necessary to make
such a determination.3” The DSEIR must then analyze whether HDD is feasible at
the proposed location, which would include a geotechnical investigation to identify
subsurface conditions along the proposed HDD path. If HDD is not feasible, then
the impacts to riparian habitat, wetlands and other streams would be significant
and additional feasible mitigation is required.

Because the DSEIR fails to describe where HDD will occur, 1t lacks a
complete and accurate project description. The DSEIR must be revised to identify
the specific locations where HDD may occur and determine whether the proposed
method is feasible for those locations so the significant environmental impacts are
disclosed, analyzed and mitigated.

5-3

33 CEQA Guidelines § 15124(d).
3¢ DSEIR at p. 2-13.

35 Ibid.

36 Id. at p. 3.4-9.

37Id. at p. 3.4-128, 3.4-130.
4838-013acp
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B. The DSEIR Fails to Adequately Describe Project Decommissioning
and Site Reclamation

The DSEIR fails to adequately describe the full scope of the Project being
approved, and thus fails to disclose the full range and severity of the Project’s
environmental impacts. A project description must include all relevant parts of a
project, including later phases that will foreseeably result from project approval.38
CEQA contemplates consideration of environmental consequences at the earliest
possible stage, even though more detailed environmental review may be necessary
later.3® These requirements cannot be avoided by chopping the project into many
small parts or excluding reasonably foreseeable future activities that may become
part of the project.4© The DSEIR must supply enough information so that the
decisionmakers and the public can fully understand the scope of the Project.4!

The DSEIR acknowledges the specific activities that would be undertaken to
decommission the Project after its 35 year lifespan, which include “removing the
turbines, transformers, and related infrastructure in accordance with landowner
agreements. Substations and meteorological (met) towers may be removed and the
sites reclaimed; alternatively, the sites could be retained for continued use.”42 But
the DSEIR does not disclose any further information because it claims the details
are “unknown at this time and would be speculative.”43 While decommissioning and
reclamation would occur at the end of the Project lifespan, the fact that the
activities are temporally remote does not relieve the agency of its obligation to
meaningfully investigate the potential impacts of future activities which are
undoubtedly part of the Project.

Furthermore, the DSEIR cannot claim the details of Project decommissioning
are unknown when the removal of turbines, transformers, and related
infrastructure are required by landowner agreements.44 The DSEIR sidesteps full
disclosure of these activities in order avoid analyzing and mitigating the potentially
significant environmental impacts. The reasonably foreseeable activities and

5-4

38 Laurel Heights, 47 Cal.3d 376; see also CEQA Guidelines § 15126 (EIR’s impact analysis must
consider all phases of the project).

39 Rio Vista Farm Bureau Ctr. v. County of Solano (1992) 5 Cal.App.4th 351, 370.

40 Ibid.; Pub. Resources Code § 21159.27 (prohibiting piecemealing).

41 Dry Creek Citizens Coalition v. County of Tulare (1990) 70 Cal.App.4th 20, 26.

42 DSEIR at pp. 2-23 to 2-24.

43 Jd. at p. 2-24.

44 Tbid.
4838-013acp
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environmental impacts of the decommaissioning and reclamation phase must be
described and analyzed in a revised and recirculated DSEIR, with the fullest degree
of detail available, to provide the public with sufficient information to permit “an
intelligent evaluation of the potential environmental effects of [the] proposed
activity.”45

cont'd

V. THE DSEIR FAILS TO DISCLOSE AND MEANINGFULLY DESCRIBE THE
EXISTING ENVIRONMENTAL SETTING

The existing environmental setting is the starting point from which the lead
agency must measure whether a proposed Project may cause a significant
environmental impact.#¢ CEQA defines the environmental setting as the physical
environmental conditions in the vicinity of the project, as they exist at the time the
notice of preparation is published, from both a local and regional perspective.4” An
accurate and complete description of the setting for each environmental condition in
the vicinity of the Project is critical to an accurate and meaningful evaluation of
environmental impacts. Courts have made it clear that “[b]efore the impacts of a
Project can be assessed, and mitigation measures considered, an [EIR] must
describe the existing environment. It is only against this baseline that any
significant environmental effects can be determined.”48

5-5

A. The DSEIR Fails to Disclose and Meaningfully Analyze the Presence
of Multiple Special-Status Wildlife Species

The DSEIR defines “special-status species” as “plants and animals that are
legal protected under the federal Endangered Species Act (“ESA”), California
Endangered Species Act (“CESA”), or other regulations, or species that are
considered sufficiently rare by the scientific community to qualify for such listing.”4?
The DSEIR identifies 39 special-status wildlife species with potential to occur in the
project vicinity.50 However, the DSEIR neglects to disclose and analyze 59 special-
status wildlife species with documented occurrences within 5 miles of the Project

5-6

45 San Joaquin Raptor, 27 Cal.App.4th at p. 730.

46 See, e.g., Communities for a Better Environment v. S. Coast Air Quality Mgmt. Dist. (2010) 48
Cal.4th 310, 316; Fat v. City of Sacramento (2002) 97 Cal.App.4th 1270, 1278 (citing Remy, et al.;
Guide to the Calif. Environmental Quality Act (1999) p. 165).

47 CEQA Guidelines §15125(a)(1); Riverwatch v. City of San Diego (1999) 76 Cal.App.4th 1428, 1453.
48 City of Amador, 76 Cal.App.4th at p. 952.

49 DSEIR at p. 3.4-14.

50 Id. at p. 3.4-18.
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site, the same “project vicinity” used by the DSEIR to define baseline biological
conditions.?!

A prime example of the DSEIR’s failure to provide an accurate baseline for
special-status wildlife species is the peregrine falcon. This species is fully protected
species in California,52 and therefore considered a special-status species. The
peregrine falcon has been observed at the Project site during avian use count
surveys.53 This species has also been observed by Dr. Smallwood, has documented
fatalities with turbines in the APWRA, and has suitable aerospace habitat in the
Project site.54

Other notable omissions from the DSEIR’s baseline discussion include
several raptors. Raptors are protected under California Fish and Game Code §
3503.5, which prohibits the taking, possession, or destruction of any birds in the
orders Falconiformes or Strigiformes (birds of prey) and the taking, possession, or
destruction of the nests or eggs of any such birds except as otherwise provided by
the Fish and Game Code or other regulation implementing the code. As such, these
species qualify for special-status species under CEQA. Yet, despite documented
observations on the Project site and in the APWRA, the DSEIR fails to disclose or
meaningfully discuss these raptors.55

The DSEIR also fails to disclose or meaningfully discuss several species
1dentified by the United States Fish and Wildlife Service (“USFWS”) as a Bird of
Conservation Concern (“BCC”) with potential to occur in the APWRA.56 The BCC
1s an effort by the USFWS to “identify species, subspecies, and populations of all
migratory nongame birds that, without additional conservation actions, are likely to
become candidates for listing under the Endangered Species Act.”57 Species

5-6
cont'd

51 Id. at pp. 3.4-14, 3.4-16 to 3.4-18, 3.4-20, 3.4-21 to 3.4-31, Table 3.4-3 (Special-Status Wildlife
Species Known to Occur or with Potential to Occur in or within 5 Miles of the Mulqueeney Ranch
Repowering Project Site).

52 California Department of Fish and Wildlife, Special Animal List (Nov. 2020), available at
https://mrm.dfg.ca.gov/FileHandler.ashx?DocumentID=109406&inline.

53 DSEIR, appen. D at p. 3-2.

5¢ Smallwood Comments at p. 14.

55 Id. at pp. 9-12 (i.e., turkey vulture, osprey, ferruginous hawk, rough-legged hawk, red-shouldered
hawk, sharp-skinned hawk, Cooper’s hawk, America kestrel, merlin, prairie falcon, great-horned
owl, long-eared owl, barn owl, western screech-owl).

56 U.S. Fish and Wildlife Service, Birds of Conservation Concern 2008 (Dec. 2008), available at
https://www.fws.gov/migratorybirds/pdf/management/BCC2008.pdf.

5716 U.S.C § 2912(2)(3)
4838-013acp
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identified as BCC qualify for special-status under CEQA Guidelines § 5-6
15380(b)(2)(B), which permits a species to be designated as “rare” if the “species is contd
likely to become endangered within the foreseeable portion throughout all or a

significant portion of its range and may be consider ‘threatened’ as that term is used

in the ESA.”58 Therefore, the DSEIR should have disclosed species designated by

the USFWS as BCC with the potential to occur in the Project vicinity. However, the
DSEIR entirely omits discussion of a multitude of BCC-designated species identified

by Dr. Smallwood, in violation of CEQA.59

Finally, the DSEIR erroneously excludes from its baseline discussion “[o]ther
special-status birds [that] may migrate through or forage in the project site but are
not expected to nest within the project site” even though it acknowledges these
unidentified species are relevant to and part of the operational impact analysis, and
addressed only to the extent they have been identified through postconstruction

mortality studies in the APWRA.60 These omissions must be corrected in a revised
and recirculated DSEIR.

B. The DSEIR’s Determination that Only 39 Special-Status Are Likely to
Be Present in the Project Vicinity Is Not Supported by Substantial
Evidence

In support of its conclusion that only 39 special-status species were identified
as having potential to occur in the Project vicinity, the DSEIR relies on information
obtained from the California Natural Diversity Database,6! the unofficial USFWS
species list,%2 the PEIR,?3 the East Alameda County Conservation Strategy,64 and
other environmental documents for recent repowering projects near the project

site.6> However, a review of those sources reveals considerable deficiencies in the
DSEIR’s conclusion.

58 CEQA Guidelines § 15380(b)(2)(B).

59 Smallwood Comments at pp. 9-11 (i.e., as having potential to occur in the APWRA: whimbrel, long-
billed curlew, marbled godwit, mountain plover, Caspian tern, red-tailed hawk, ferruginous hawk,
prairie falcon, peregrine falcon, Allen’s hummingbird, Rufous hummingbird, Costa’s hummingbird,
Nuttall’s woodpecker, Lewis’s woodpecker, willow flycatcher, olive-sided flycatcher, oak titmouse,
yellow-billed magpie, yellow warbler, Oregon vesper sparrow, and Lawrence’s goldfinch).

60 DSEIR at p. 3.4-19.

61 Id. at p. 3.4-18 (California Department of Fish and Wildlife 2020b).

62 Jbid. (U.S. Fish and Wildlife Service 2020a).

63 Ibid. (Alameda County Community Development Agency 2014).

64 Jbid. (ICF International 2010).

65 Ibid.
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5-7
For example, the DSEIR claims it consulted the unofficial USFWS species list cont'd

to determine whether a special-status species had the potential to occur the project
vicinity;66 however, the cited reference document shows that the USFWS list did not
include any information regarding BCC in the project area because the data source
for that specific information was offline.6” And there is no other evidence in the
record that the County attempted to obtain this data when the source was back
online. This is a critical omission because, as discussed above, multiple species
designated as BCC are likely to occur within the APWRA.68 Indeed, several BCC-
designated species have documented fatalities with wind turbines in the APWRA.69
Yet, the DSEIR fails to analyze the Project’s impacts on most of these species.

Notably absent from the DSEIR’s list of resources utilized to determine the
potential presence of special-status species at the Project site was readily available
data obtained during site-specific avian surveys. For example, the ferruginous
hawk, merlin, Nuttall’s woodpecker, peregrine falcon, Rufous hummingbird, and the
turkey vulture were each observed at the Project site, but not disclosed or analyzed
in the DSEIR.70 Because the DSEIR’s description of the environmental setting fails
to accurately investigate and discuss special-status birds and bats, it understates
the significance of the Project’s impacts to these species in violation of CEQA.

C. The DSEIR’s Conclusion that Certain Special-Status Species Are >8

Unlikely to Occur in the Project Vicinity Is Not Supported by
Substantial Evidence

For the 39 special-status species identified as having potential to occur in the
Project vicinity, the DSEIR delineates how likely each species is to occur within the
Project site by defining the occurrence as high, moderate, low, or none.”™® The
DSEIR’s occurrence conclusions for several special-status avian species are not
supported by substantial evidence. Specifically, the DSEIR erroneously concludes
that the California condor, bald eagle, and sandhill crane have low or no potential to
occur in the Project area. As a result, the DSEIR fails to meaningfully analyze or

66 Ibid.

67 U.S. Fish and Wildlife Service 2020a at p. 5 (“MIGRATORY BIRD INFORMATION IS NOT
AVAILABE AT THIS TIME”).

68 Smallwood Comments at p. 9-11.

69 Ibid.

70 DSEIR, appen. D at pp. 3-2 to 3-6.

T Id. at p. 8.4-47.
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mitigate the Project’s impacts to these species, especially with respect to fatalities cor?t-'g
caused by collisions with turbines.”?

5-9

1. California condor

The DSEIR concludes that the California condor, a state and federally listed
endangered species with fully protected status,” has “low” potential to occur on the
Project site because only one individual was observed during field surveys and no
suitable nesting habitat is present.”* This conclusion is not supported by
substantial evidence for two reasons.

First, a single observation of the condor is significant because there are only
about 300 individuals in the wild.”> Condors have naturally low productivity,
meaning that the loss of single individual can have substantial repercussions on the
survival of the species.’® Moreover, the individual condor observed during project
surveys was flying at a height of approximately 25 to 30 meters,’” which would be
within the proposed turbine’s rotor swept area.”® Condors are not as agile as other
birds given their significant size and wingspans, and are therefore at greater risk of
colliding with a turbine.

Second, the DSEIR neglects to discuss other reasonably foreseeable and
scientifically supported explanations for why condors could occur in the Project area
beyond suitable nesting habitat. As condors recover from near extinction, experts
are confident that this species will visit the APWRA (including the Project site)
more often because the location is on the northern edge of the species range and
contains suitable foraging habitat,8® which the DSEIR acknowledges but summarily
dismisses without supporting evidence.5!

72 Sierra Club, 6 Cal.5th 502.

73 DSEIR at p. 3.4-19.

74 Id. at pp. 3.4-25 to 3.4-26, 3.4-41.

75 Smallwood Comments at 14, 25-26; U.S. Fish and Wildlife Service, California Condor Recovery
Program: 2019 Annual Population Status (2019), available at
https://www.fws.gov/cno/es/calcondor/PDF_files/2020/2019_California_Condor_Population_Status.pdf
CEQA Guidelines § 15380(a).

76 Smallwood Comments at 25.

77 DSEIR, appen. D at p. 3-14.

78 Smallwood Comments at p. 26.

7 Ibid.

80 Jbid.

s1 DSEIR at p. 3.4-26.
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2. Bald eagle

The DSEIR concludes that bald eagles have low potential to occur in the
Project area because no suitable nesting habitat is present on the site and only one
individual was observed during avian surveys for the Project.82 This conclusion is
facially erroneous and not supported by substantial evidence for two reasons. First,
the DSEIR erroneously claims that only one bald eagle was observed during project
field surveys.®3 While only one bald eagle was observed during eagle use surveys,84
7 additional bald eagles were observed during avian use surveys.s5

Second, bald eagles have been documented many times in the APWRA,
including to breed and forage.8¢ Indeed, several bald eagle fatalities have been
recorded in the APWRA, including one documented by Dr. Smallwood.87 Therefore,
the DSEIR inappropriately discounts the presence of bald eagles based solely on the
lack of suitable nesting habitat.

Bald eagles are listed as endangered under the CESA and are fully protected
under CESA and the federal Bald and Golden Eagle Protection Act.8® Take of a
single individual eagle or their habitat is a significant impact which requires
mitigation under these laws, as well as CEQA.8 The DSEIR’s failure to disclose the
potential presence of bald eagles in the vicinity of the Project site resulted in an
inaccurate description of baseline conditions and a corresponding failure to disclose
the Project’s potentially significant impacts on this critical species. These omissions
precluded the County from accurately assessing the extent of the Project’s impacts
in the DSEIR and thwart the public’s ability to meaningfully participate in the
CEQA process.%

5-10

82 Id. at pp. 3.4-25, 3.4-41.

83 Id. at p. 3.4-41

84 Id., appen. D at pp. 3-1, D-4.

85 Id., appen. D at pp. 3-2, 3-5.

86 Smallwood Comments at p. 6-8, 13.

87 Ibid.

88 DSEIR, p. 3.4-19.

89 Fish & Game Code § 2081(b)(2) (CESA compels applicants to “fully mitigate[ ]” the take of
threatened or endangered species); Pub. Resources Code § 21002.1(c) (lead agency may not approve
project with significant unavoidable impacts unless it is “otherwise permissible under applicable
laws and regulations.”); CEQA Guidelines, Appendix G, § IV(a).

9 Madera Oversight Coalition, Inc. v. County of Madera (2011) 199 Cal.App.4th 48; Enuvt’l Prot. Info.

Ctr. v. Cal. Dep’t of Forestry & Fire Prot. (2008) 44 Cal.4th 459, 485 (“We conclude that where that
4838-013acp
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3. Greater sandhill crane

The DSEIR concludes that greater sandhill crane has no potential to occur in
the Project area because the site is not located within the breeding range and does
not support suitable foraging habitat.! This conclusion is facially erroneous given
the that a sandhill crane was documented during avian surveys for the proposed
Project.?2 Sandhill cranes have been observed elsewhere in the APWRA. For
example, a sandhill crane fatality was found while monitoring the wind turbines
immediately adjacent to the project site.93 Dr. Smallwood has also personally
documented sandhill cranes in AWPRA during nocturnal surveys.%

CEQA prohibits the court from upholding agency conclusions, like this one,
that are clearly erroneous. In such instances, the court is required to find that
“argument, speculation, unsubstantiated opinion or narrative, [or] evidence which is
clearly inaccurate or erroneous,” is not substantial evidence,? and must invalidate
agency conclusions, like this one, that “a reasonable person could not reach” based
on the evidence before the agency.%

D. The Project Fails to Disclose Compliance with the Rivers and
Harbors Act of 1899

Section 10 of the Rivers and Harbors Act of 1899 requires authorization from
the U.S. Army Corps of Engineers (“USACE”) for the construction of any structure
in or affecting navigable waters of the United States.?” For example, utility lines
that are routed under Section 10 waters without a discharge of dredged or fill
material require a Section 10 permit.98 Because the Project proposes to utilize HDD
to avoid permanent and temporary impacts to wetlands, and special-status species
that may occupy this habitat, a Section 10 permit would be required. The DSEIR
fails to disclose this requirement.

5-11

failure to comply with the law results in a subversion of the purposes of CEQA by omitting
information from the environmental review process, the error is prejudicial.”).

91 DSEIR at p. 3.4-25.

92 Ibid. (“One sandhill crane was detected flying over the project site during field surveys conducted
in May 2020.”).

93 PEIR at p. 3.4-108.

94 Smallwood Comments at pp. 6, 13.

95 Pub. Resources Code § 21082.2(c); CEQA Guidelines § 15384(b).

9 Harris v. City of Costa Mesa (1994) 25 Cal. App. 4th 963, 969.

9733 U.S.C. § 403.

98 82 FR 1860, 1986.
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The USACE utilizes three types of general permits: nationwide permits
(“NWP”), regional general permits and programmatic general permits. In cases
where the proposed activity cannot be designed to meet the terms and conditions of
the general permit, an individual permit is required.

NWP 12 authorizes activities required for construction, maintenance, repair,
and removal of utility lines and associated facilities in waters of the United States,
provided the activity does not result in the loss of greater than a half-acre of waters
of the United States for each single and complete project.? NWP 12 also authorizes
utility lines in or affecting navigable waters of the United States even if there is no
associated discharge of dredged or fill material.190 With respect to HDD, the permit
“authorizes, to the extent that Department of Army authorization is required,
temporary structures, fills, and work necessary for remediation of inadvertent
returns of drilling fluids to the waters of the United States through sub-soil fissures
or fractures that might occur during horizontal directional drilling activities
conducted for the purpose of installing or replacing utility lines.”101

NWP 12 requires that the remediation activities “be done as soon as
practicable, to restore the affected waterbody.”192 The District Engineer may “add
special conditions to this NWP to require a remediation plan for addressing
inadvertent returns of drilling fluids to waters of the United States during
horizontal directional drilling activities conducted for the purpose of installing or
replacing utility lines.”103

5-11
cont'd

VI. THE DSEIR FAILS TO DISCLOSE AND MEANINGFULLY ANALYZE ALL
SIGNIFICANT PROJECT IMPACTS

CEQA requires an analysis of the potential environmental impacts an
agency’s proposed actions may have in an EIR (except in certain limited
circumstances).104 “The foremost principle in interpreting CEQA is that the

5-12

99 Id. at 1985-86; see also U.S. Army Corps of Engineers, 2017 Nationwide Permits, General
Conditions, District Engineer’s Decision, Further Information, and Definitions (2017) pp. 7-10,
available at https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/8593.

100 33 C.F.R. part 322.

101 82 FR 1860, 1986.

102 Jhid.

103 Jbid.

104 See, e.g., Pub. Resources Code § 21100.
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Legislature intended the act to be read so as to afford the fullest possible protection
to the environment within the reasonable scope of the statutory language.”105

“[T]he adequacy of an EIR’s discussion of environmental impacts is an issue
distinct from the extent to which the agency is correct in its determination whether
the impacts are significant.”106 “An adequate description of adverse environmental
effects is necessary to inform the critical discussion of mitigation measures and
project alternatives at the core of the EIR.”107 “[W]hether a description of an
environmental impact is insufficient because it lacks analysis or omits the
magnitude of the impact is not a substantial evidence question.”1%% Indeed, “[a]
conclusory discussion of an environmental impact that an EIR deems significant
can be determined by a court to be inadequate as an informational document
without reference to substantial evidence.”109 The ultimate inquiry is whether the
EIR includes enough detail to enable those who did not participate in its
preparation to understand and to consider meaningfully the issues raised by the
proposed project.110

5-12
cont'd

A. The DSEIR Fails to Analyze the Nature or Severity of Project’s
Impacts on 59 Special-Status Species

As discussed in Section V.A., the DSEIR failed to disclose or meaningfully
discuss 59 special-status species which are likely to occur within the Project vicinity
during implementation. Because the DSEIR failed to provide the baseline data
necessary to accurately assess the Project’s impacts on the 59 special status species
omitted from the environmental setting discussion, the DSEIR’s conclusion that
1mpacts to biological resources are less than significant is entirely unsupported.
Moreover, the DSEIR cannot rely on the premise that less than significant impacts
require less detailed analysis because, in this case, the DSEIR failed to conduct an
analysis in the first place to accurately assess the significance of the impact.

5-13

105 Communities for a Better Environment v. Cal. Resources Agency (2002) 103 Cal. App.4th 98, 109.
106 Sierra Club, 6 Cal.5th at p. 514.

107 Tbid.

108 Tbid.

109 Tbid.

110 Id. at p. 516.
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5-13

B. The DSEIR Erroneously Omits Special-Status Species with Low cont'd

Occurrence Potential from Its Impact Analysis

The DSEIR fails to analyze any wildlife species with low potential to occur at
the project site.11l It attempts to explain the omission by stating that “[w]ildlife
species listed in Table 3.4-3 as having low potential to occur at the project site were
1dentified as such because there is very limited suitable habitat for the species or
there is no suitable nesting/breeding habitat at the project site. Based on the small
amount (6%) of the project site that would be disturbed, the potential for these
species to be affected is considered negligible.”’12 The DSEIR’s explanation falls
short for two reasons.

First, the DSEIR’s reference to small disturbance at the Project site only
accounts for impacts caused by Project construction. The impact assumption
entirely disregards the potential for species to be affected by Project operation. As
the DSEIR acknowledges, turbine operation could result in the direct mortality of a
significant number of special-status due to collisions with turbines.113

Second, even assuming the DSEIR correctly categorized the special-status
species as having “low” potential to occur onsite during Project implementation, the
Project’s impacts on the species could still be significant. Take, for example,
potential impacts to the California condor. As emphasized by Dr. Smallwood, even
single death would be a significant setback for the survival of the species.114 A
single take would also violate CESA and federal ESA protections, requiring a take
permit. Thus, the Project’s potential impact on the California condor could hardly
be characterized as “negligible” given the species’ extremely low population and
legally protected status.

Moreover, as discussed in Section V.C., the DSEIR’s occurrence
determination for several species, including the condor, bald eagle, sandhill crane,
and all special-status species erroneously omitted from the environmental setting

111 DSEIR at p. 3.4-60 (“Therefore, wildlife species with low potential to occur at the project site are
not discussed in this impact analysis.”).

112 Jpid.

113 See e.g., id. at pp. 3.4-95 to 3.4-128 (discussing impacts to avian and bat species due to collisions
with turbines).

114 Smallwood Comments at pp. 25-26.
4838-013acp
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discuss, identified as having low or no potential is not supported by substantial cc?ntlg
evidence.115

5-14

C. The DSEIR Failed to Conduct a Micrositing Analysis for Bats, as
Required by PEIR MM BIO-11b and PEIR MM BIO-14a

“Mitigation conditions are not mere expressions of hope.”116 Once
incorporated, mitigation measures cannot be defeated by ignoring them or
“attempting to render them meaningless by moving ahead with the project in spite
of them.”117 When it adopted the PEIR, the County promised to reduce avian and
bat mortality by siting turbines in a manner that minimizes impacts to birds and
bats. To ensure that each project approved under the PEIR achieved this goal, the
PEIR included several mitigation measures requiring project proponents to utilize
the best available science and methods to collect the necessary data to perform a
micrositing analysis.

PEIR Mitigation Measure (“MM”) BIO-11b mandates that all project
proponents “conduct a siting process and prepare a siting analysis to select turbines
to minimize potential impacts on bird and bat species.”''8 The analysis must
utilize the best available scientific information to inform a site-specific field analysis
that considers of the local topography and pre-construction surveys of bird and bat
use, behavior and disturbing in the project site.!!® Proponents must “utilize
methods (i.e., computer models) to identify dangerous locations for birds and bats
based on site-specific risk factors.”120

Similarly, PEIR MM BIO-14a requires that project proponents to utilize “the
best available information to site turbines and select from turbine models in such a
manner as to reduce bat collision risk.”121 The PEIR reiterates that the siting and
selection process must “take into account bat use of the area and landscape features
known to increase collision risk.”122 To facilitate the analysis, the proponent must
“generate site-specific ‘best information’ to inform turbine siting and operation

115 Id. at pp. 9-11.

116 Lincoln Place Tenants Assn. v. City of Los Angeles (2005) 1330 Cal.App.4th 1491, 1508.
17 Lincoln Place Tenants Assn. v. City of Los Angeles (2007) 155 Cal.App.4th 425, 450.

118 PEIR at p. 3.4-109.

119 Jbid.

120 Id, at p. 3.4-110.

121 Id. at p. 3.4-133.

122 Jbid.
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decisions” by performing a bat habitat assessment and roost survey in the project
area.l23 Turbine siting decisions must incorporate relevant bat use survey data and
bat fatality records published by other projects in the APWRA.12¢ Despite these
clear requirements, the DSEIR failed to perform a micrositing analysis which
considered bats.

The DSEIR’s failure to comply with the PEIR’s mitigation measures suffers
from the same flaws identified in Sierra Club v. County of San Diego.125 In that
case, San Diego County prepared a PEIR for its general plan adopting several
mitigation measures aimed at reducing GHG impacts.’26 One of the mitigation
measures required the preparation of a Climate Action Plan (“CAP”) that would
include the baseline inventory of greenhouse gas emissions from all sources and
more detailed greenhouse gas emissions reduction targets and deadlines.127 The
CAP also needed to achieve comprehensive and enforceable GHG emissions
reduction of 17% from county operations from 2006 by 2020 and a 9% reduction in
community emissions from 2006 by 2020.128 The court held that San Diego County
failed to adopt a CAP because the CAP did not include measures to ensure that the
expressly required GHG emissions reductions targets would be achieved and did not
contain any detailed deadlines, as required by the PEIR.129

Here, the DSEIR performed two micrositing assessments, neither of which
applies to bats.130 In fact, the initial micrositing assessment, without any
supporting evidence, claims that “there is little information that would suggest
micrositing of turbines in an otherwise monotypic landscape, even one with complex
topography like the APRWA, would influence potential bat mortality.”’31 And the
supplemental micrositing assessment entirely omits bats from its discussion.132

The County cannot rely on its failure to conduct a required analysis to
conclude that there is inadequate information to analyze impacts because, as

5-14
cont'd

123 Jbid.

124 Jhid.

125 Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152.

126 Jd. at p. 1159.

127 Jbid.

128 Jhid.

129 Id. at p. 1167-76.

130 See generally DSEIR, appen. F (micrositing assessment), appen. G (supplemental micrositing
assessment).

131 Id., appen F. at p. 8.

132 See generally id., appen. G.
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discussed in Section VI.D., the PEIR required that the project proponent perform
bat roost surveys “[p]rior to development of any repowering project.”133
Furthermore, the relevant data necessary to perform such an analysis is readily a
available from experts who work in the APRWA.134

Lastly, the DSEIR cannot rely on the 2020 Updated PEIR MM BIO-14a to
cure this defect. The updated mitigation measure requires that the proponent
utilize procedures followed with guidance provided by the California guidelines for
reducing impacts on birds and bats from wind development, and deletes discussion
of measures requiring siting turbines the greatest distance feasible up to 500 feet
from still or flowing bodies of water, riparian habitat, known roosts, and tree
stands.135 However, the DSEIR should have already conducted site-specific bat
surveys in order to conduct a micrositing analysis.

The DSEIR’s failure to perform a micrositing analysis for bats renders its
conclusion that Impact BIO-11, BIO-14, and BIO-19 unsupported by substantial
evidence.136 In addition, the DSEIR’s conclusion that MM BIO-20 is less than

significant is not supported by substantial evidence.137

5-14
cont'd

D. The DSEIR Failed to Conduct Bat Roost Surveys, as Required by
PEIR MM BIO-12a

PEIR MM BIO-12a mandates that “[p/rior to development of any
repowering project,’'38 the project proponent must conduct a roost habitat
assessment to identify potential colonial roost sites of special-status and common
bat species within 750 feet of the construction area.!3® The measure then identifies
specific performance standards that must be followed in implementing the surveys,
including several separate survey visits, at different times of the day and year, if
necessary, employing appropriate field methods and best practices.140 After
completion of the roost surveys, the proponent must prepare a report documenting

5-15

133 PEIR at p. 3.4-127; Berkeley Jets, 91 Cal.App.4th at p. 1355 (unsupported studies are entitled to
no deference); Laurel Heights, 47 Cal.3d at pp. 391 409, fn. 12.

134 Smallwood Comments at p. 65.

135 Compare DSEIR at p. 3.4-124 with PEIR at p. 3.4-133.

136 DSEIR at p. 3.4-131 to 3.4-132

187 Id. at p. 3.4-132 to 3.4-134.

138 PEIR at p. 3.4-127

139 Ibid.

140 Jbid.
4838-013acp

,:‘; printed on recycled paper



40349
Text Box
5-14 
cont'd


40349
Text Box
5-15 



40349
Line


January 8, 2021
Page 22

5-15
areas surveyed, methods, results, and mapping of high-quality habitat or confirmed contd
roost locations.14l The DSEIR failed to comply with this requirement.

While the County prepared a biological resources report, included with the
DSEIR as Appendix C, that report does not meet requirements established by PEIR
MM BIO-12a. The field surveys describe in Appendix C were conducted for a
variety of reasons, including delineation of aquatic resources, land cover mapping,
and habitat assessment for a handful of special-status species.42 They did not focus
on the requirements of MM BIO-12a. Indeed, Appendix C does not include a report
documenting areas surveyed, methods, results, and mapping of high-quality habitat
or confirmed roost locations.

Moreover, a mitigation measure cannot be “interpreted” contrary to its
express terms.143 There can be no reasonable dispute that the PEIR requires bat
roost surveys to be performed as part of a subsequent CEQA analysis for proposed
repowering projects in the APWRA because the measure expressly states that such
surveys are to be performed “[p]rior to the development of any repowering
project.”t44 Indeed, the County conducted avian use surveys and performed avian
micrositing assessments prior to release of the DSEIR based on an equivalent
mitigation measure for birds.14> The same is required for bats.

Because the County failed to perform the requisite bat surveys, the DSEIR’s
conclusion that Impact BIO-12 is less than significant is not supported by
substantial evidence.146 In addition, the DSEIR’s conclusion that all feasible
mitigation measures to reduce the significant impacts of BIO-19 have been
1mplemented is equally unsupported.147

141 Jbid.

142 DSEIR, appen. C at p. 2-1 to 2-4.

143 Sierra Club, 231 Cal.App.4th at p. 1172; see Southern Cal. Edison Co. v. Public Utilities Co.
(2008) 85 Cal.App.4th 1086, 1105 (“an agency’s interpretation of a regulation or statute does not
control if an alternative reading is compelled by the plain language of the provision”); Santa Clarita
Organization for Planning the Environment v. City of Santa Clarita (2011) 197 Cal.App.4th 1042,
1062 (agency’s “view of the meaning of the scope of its own ordinance” does not enjoy deference when
it is “ ‘clearly erroneous or unauthorized’ ).

144 Compare PEIR at p. 3.4-127 to

145 See generally DSEIR, appen. C (avian use surveys), appen. F (micrositing assessment), appen. G
(supplemental micrositing assessment).

146 DSEIR at p. 3.4-118 to 3.4-120.

17 Id. at p. 3.4-131 to 3.4-132.
4838-013acp

,:‘; printed on recycled paper



40349
Text Box
5-15 
cont'd



January 8, 2021
Page 23

E. The DSEIR’s Avian Micrositing Assessment Fails to Comply with
PEIR MM BIO-11b

PEIR MM BIO-11b mandates that all project proponent “conduct a siting
process and prepare a siting analysis to select turbines to minimize potential
impacts on bird and bat species.”’48 The analysis must utilize the best available
scientific information to inform a site-specific field analysis that considers of the
local topography and pre-construction surveys of bird and bat use, behavior and
disturbing in the project site.149 Proponents must “utilize methods (i.e., computer
models) to identify dangerous locations for birds and bats based on site-specific risk
factors.”150

The micrositing assessment relied upon by the DSEIR utilized computer
modeling to perform the analysis because the DSEIR claims there is little evidence
showing that the collision risk models correspond to higher certainty regarding
potential reduction in fatalities of targeted species when compared with field
assessment.’®! But this is simply not accurate. The efficacy of the collision risk
models was tested through peer-review publications.152

Moreover, these models are not intended to replace field assessment as
implied by the DSEIR,53 but rather meant to be a complementary approach to
mitigating potential fatalities to birds and bats that are caused collisions with wind
turbines.'®* The collision risk model represents the best available scientific method
for evaluating and mitigating impacts to bird and species, particularly for golden
eagles in the APWRA and is required by the MM BIO-11b.155 Its use is therefore
supported by the PEIR,156 and the DSEIR’s refusal to use the best available
micrositing modeling is not supported by substantial evidence. The County’s failure
to conduct an micrositing assessment consistent with the MM BIO-11b renders its
micro-sited alternative analysis unsupported by substantial evidence.157

5-16

148 PEIR at p. 3.4-109.

149 Jpid.; CEQA Guidelines § 15064(b)(1) (determination of whether a project may have a significant
effect on the environment must be based to the extent possible on scientific and factual data).

150 Jd. at p. 3.4-110 (emphasis added).

151 DSEIR, appen. D at p. 7.

152 Smallwood Comments at p. 65.

153 DSEIR, appen D at p. 7.

154 Smallwood Comments at p. 65.

155 PEIR at p. 3.4-109 to 3.4-110.

156 [bid.

157 DSEIR at pp. 4-4 to 4-6, 4-13 to 4-18.
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Dr. Smallwood performed a micrositing assessment for the safest wind
turbine layout consistent with the MM BIO-11b.158 Based on the modeling data, Dr.
Smallwood recommend against 26 of the proposed sites after the relocations
identified in the DSEIR’s micrositing assessment.'5® In fact, he recommended at
least 50% of the sites be removed from the project, and the remainder laid out more
safely.160 His analysis and recommendations must be considered in a revised and
recirculated DSEIR.

cont'd

5-16

F. The DSEIR Fails to Analyze Indirect Impacts to Wildlife Resulting
from Wildfires Caused by Wind Facilities

The proposed Project encompasses an area which includes moderate to high
fire hazard severity zones.161 The DSEIR acknowledges that fire hazards pose
considerable risk to vegetation and wildlife habitats throughout the APWRA,
including the Project site, which primarily consists of grasslands.162 The increased
severity and frequency of wildfires occurring in the APWRA has caused wind
operators to take measures to prevent wind-energy caused wildfires, including
repeat disking of firebreaks around wind turbines.163 The DSEIR fails to analyze
the additional permanent impacts to grasslands that may be caused by repeat
disking to prevent wildfires. This analysis should be included in a revised and
recirculated DSEIR.

5-17

G. The DSEIR Fails to Analyze the Nature or Severity of Hazardous
Materials Present on the Project Site

A Phase I Environmental Site Assessment (“ESA”) was conducted to identify
historical and current land use, operations, and environmental conditions
associated with the Project and surrounding area.64 The Phase 1 ESA identified
several recognized environmental conditions (“RECs”) on the Project site.165 The
Phase I ESA found, among other things:

5-18

158 Smallwood Comments at pp. 52-64.

159 Id. at pp. 58.

160 Jhid.

161 Id. at p. 3.19-4.

162 Id. at p. 3.19-6.

163 Smallwood Comments at pp. 86-87.

164 DSEIR, appen. E.

165 Id. at p. 3.9-11; appen. E at p. 4-1. An REC are those conditions where the presence of any

hazardous substances or petroleum products in, on, or at the property: (1) due to the release to the
4838-013acp
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5-18
A burn pit is located adjacent to the access road, and north of the barn, cont'd
on APN # 99B-7925-2-4 and remnants of wood and metal were observed
within the burn pit;166

Multiple chemical storage containers (i.e., tanks, drums) were observed
near the main residence on APN# 99B-7925-2-1, though no identifying
markers were present on the containers, and no secondary containment
was observed under the containers;167

Residual staining was observed in the immediate vicinity of the
hazardous material storage tanks and treated poles located south of the
main residence (approximately 500 feet south of the railroad) on APN#
99B-7925-2-4.168

The Phase 1 ESA concluded that (1) “contamination may be present beneath
the observed burn pit due to historical and continued use,” (2) “spills may have
occurred during movement of the storage containers,” and (3) “residual petroleum
products may be present in the underlying soil near the tanks, and chemical
preservatives from the treated poles may be present in the underlying soil.”169

Despite potential presence of potential environmental hazards at the Project
site, the DSEIR fails to analyze the nature or severity of the contaminants. Instead,
the DSEIR conclusively asserts that a “Phase Il investigation would not be
warranted” because “the identified environmental conditions are typical conditions
that would be addressed through standard construction BMPs and compliance with
regulations.”!’0 As a result, the DSEIR concludes that construction and operation of
the project would result in a less than significant impact related to the creation of a
significant hazard to the public or the environment.171

environment, (2) under conditions indicative of a release to the environment, or (3) under conditions
that pose a material threat of future release to the environment. Ibid.

166 Id. at p. 3.9-11; appen. E at p. 4-1.

167 Jbid.

168 Jbid.

169 Id., appen. E at p. 5-1 (emphasis added).

170 DSEIR at p. 3.9-12.

171 Ibid.
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Mr. Hagemann explains that the presence of a burn pit, tanks and drums are
not “typical conditions” as asserted by the DSEIR.172 As the Phase 1 ESA
acknowledges, and Mr. Hagemann confirms, contamination may be present
underneath burn pit and petroleum products or other chemicals may have leaked
into the underlying so0il.173 Confirmation of these conditions would not have been
discovered during a Phase 1 ESA because Phase I ESA’s do not include any soil
sampling.174 That is the function of a Phase II ESA. Further environmental
analysis 1s necessary to determine the extent of chemical release and the need for
any regulatory agency notification or environmental cleanup activities.!’”> Because
the DSEIR failed to analyze the nature or severity of the contaminants present on
the Project site, it cannot conclude that Impact HAZ-4 is less than significant.

5-18
cont'd

H. The DSEIR Fails to Conduct a Quantified Health Risk Analysis

Project operation and construction would result in the release of diesel
particulate matter (‘DPM”) by the use of diesel-fueled equipment and vehicles.176
Short-term exposure to DPM can cause acute irritation, neuropsychological
symptoms, and respiratory symptoms.177 In addition, diesel engine exhaust has
been classified as “carcinogenic to humans, based on sufficient evidence that
exposure is associated with an increased risk for lung cancer.”178

The DSEIR concludes that operation and construction of the Project would
not result in a significant impact due to localized DPM emissions.!”® However, the
DSEIR reached this conclusion without conducting any quantified analysis or
health risk assessment (collectively, “HRA”) for either phase of the Project. An EIR
must analyze the impacts from human exposure to toxic substances.!80 The EIR
cannot label an effect “less than significant” without accompanying analysis of the
project’s impacts.181

5-19

172 SWAPE Comments at p. 2.

173 DSEIR, appen. B at p. 5-1; SWAPE Comments at p. 2.

174 SWAPE Comments at p. 2.

175 Jbid.

176 DSEIR at p. 3.3-12.

177 Ibid.

178 Jbid.

179 Id. at pp. 3.3-27 to 3.3-28.

180 Berkeley Jets, 91 Cal.App.4th at p. 1369.

181 Sierra Club, Cal.bth at p. 514; Kings County Farm Bureau, 221 Cal.App.3d at 732 (agency cannot
conclude that impact is less than significant unless it produces rigorous analysis and concrete

substantial evidence justifying the finding).
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With respect to DPM emissions during operation, the DSEIR states: “Long-
term operation of the proposed project would not result in a significant new source
of DPM emissions.”!82 The DSEIR failed to evaluate whether any of the diesel-
fueled equipment proposed for use during Project operation could result in a
significant source of DPM emissions.!83 Indeed, operation and maintenance of the
Project will generate 16 daily worker trips, require 5 pieces of off-road equipment,
and utilize 2 generators.18¢ Therefore, the DSEIR cannot conclude DPM emissions
from Project operation are less than significant without first conducting a health
risk assessment.

With respect to Project construction, the DSEIR acknowledges that
construction activities within 1,000 feet from a sensitive receptor pose a significant
health risk.185 It further admits that the Mulqueeney Ranch “may be exposed to
increased health risks during construction that could exceed [Bay Area Air Quality
Management District] thresholds.”186 The BAAQMD recommends that all receptors
located within a 1,000 foot radius of a Project’s fence line be assessed for potentially
significant impacts from the incremental increase in risks or hazards from the
proposed new source, including projects like this one which utilize off-road diesel
equipment on site.187 Yet, despite these admissions and clear regulatory guidance,
the DSEIR failed to quantify the health risk to residents on the Mulqueeney
Ranch.188 As a result, the DSEIR cannot conclude the PEIR mitigation measures

would reduce DPM emissions and associated health risks to a level of insignificance.

The DSEIR also concedes that on-site construction activities would generate
DPM, but then discounts these emissions because Project construction will occur
over a 7-month period, as opposed to the 30-year duration typically associated with
chronic cancer risks identified by the Office of Environmental Health and Hazard
Assessment (‘OEHHA”) .189 In doing so, the DSEIR misstates and ignores

5-19
cont'd

182 DSEIR at p. 3.3-27.

183 SWAPE Comments at p. 4.

184 DSEIR, appen. B at p. 4.

185 Id. at p. 3.3-28.

186 Jhid. at p. 3.3-28.

187 See Bay Area Air Quality Management District, California Environmental Quality Act: Air
Quality Guidelines (May 2017) pp. 5-7 to 5-8 (Section 5.2.4, Sources Not Requiring a BAAQMD
Permit), available at https://www.baagmd.gov/~/media/files/planning-and-
research/ceqa/ceqa_guidelines may2017-pdf.pdf?la=en.

188 DSEIR at p. 3.3-28; SWAPE Comments at pp. 4-5.

189 DSEIR at p. 3.3-27 to 3.3-28.
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OEHHA’s recommendations regarding cancer risk evaluation for short-term
projects such as construction.190

5-19
cont'd

VII. THE DSEIR’S IMPACT ANALYSIS AND CONCLUSIONS ARE NOT SUPPORTED
BY SUBSTANTIAL EVIDENCE

An agency’s conclusions must be supported by substantial evidence.191
Substantial evidence is defined as “enough relevant information and reasonable
inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached.”192 It includes
“facts, reasonable assumption predicated upon facts, and expert opinion supported
by facts,”193 but does not include “[a]Jrgument, speculation, unsubstantiated opinion
or narrative, [or] evidence which is clearly erroneous or inaccurate.”194

While the courts review an EIR using an “abuse of discretion” standard, “the
reviewing court is not to ‘uncritically rely on every study or analysis presented by a
project proponent in support of its position. A clearly inadequate or unsupported
study is entitled to no judicial deference.”195 As courts have explained, “a
prejudicial abuse of discretion occurs “if the failure to include relevant information
precludes informed decision-making and informed public participation, thereby
thwarting the statutory goals of the EIR process.”196

5-20

A. The DSEIR Significantly Underestimates the Permanent Impacts to
Potential Habitat Caused by Project Construction.

The DSEIR estimates construction of the Project would permanently disturb
only 26.02 acres, but temporarily disturb 263.68 acres.197 However, these estimates
are inconsistent with disturbance levels seen at similar projects in the APRWA.198
Dr. Smallwood estimates that ground disturbance caused by the Project would

5-21

190 SWAPE Comments at pp. 5-6.

191 Sjerra Club, 6 Cal.5th at p. XX.

192 CEQA Guidelines § 15384(a).

193 Id. § 15384(Db).

194 Jd, § 15384(a).

195 Berkeley Jets, 91 Cal.App.4th at p. 1355 (quoting Laurel Heights, 47 Cal.3d at pp. 391, 409, fn.
12).

196 Jbid.; San Joaquin Raptor, 27 Cal.App.4th at p. 722; Galante Vineyards, 60 Cal.App.4th at p.
1117; County of Amador, 76 Cal.App.4th at p. 946.

197 DSEIR at p. 2-15.

198 Smallwood Comments at pp. 17-22.
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5-21

likely damage 9% of plant and wildlife habitat on the site as opposed to the 1% contd

estimated by the DSEIR because re-vegetation lags on graded surfaces and can be
further impacted by gully erosion.19® The DSEIR’s failure to accurately disclose
permanent grading impacts directly affect the DSEIR’s conclusions regarding
potential impacts to wildlife.

For example, the loss of grassland habitat on the Project site would result in
significant impacts to special-status species nesting at the Project site.200 Based on
data collected at a nearby site, Dr. Smallwood estimates that the 30-year impact to
species, including burrowing owl, northern harrier, and red-tailed hawk, which rely
on grassland habitat at the Project site, would result in a lost capacity of breeders
and annual chick production by approximately 45,144 individual birds.20! However,
this impact is not disclosed or adequacy analyzed because the DSEIR
underestimates the Project’s construction impacts.202

B. The DSEIR’s Baseline Avian Mortality Thresholds Are Not Supported 522
by Substantial Evidence

The CEQA Guidelines authorize agencies to publish the “thresholds of
significance” to assist in determining whether a project’s effect will be deemed
significant.203 Selection of a threshold of significance must be supported by
substantial evidence.20* When an impact exceeds a CEQA significance threshold,
the agency must disclose in the EIR that the impact is significant.205 The EIR must
then analyze mitigation measures and alternatives to reduce the impact.206

2020 Updated PEIR MM BIO-11 and BIO-14d require the project proponent
to implement adaptive management strategies for avian and bat species,
respectively, if postconstruction fatality monitoring exceeds the preconstruction

199 Id. at p. 18.

200 Smallwood Comments at p. 19.

201 Jhid.

202 Jpid.

203 CEQA Guidelines § 15064.7(a).

204 Id. § 15064(b).

205 Communities for a Better Environment, 103 Cal.App.4th at pp. 110-11; Schenck v. County of
Sonoma (2011) 198 Cal.App.4th 949, 960 (County applies BAAQMD’s “published CEQA quantitative
criteria” and “threshold level of cumulative significance”); Commaunities for a Better Environment, 48
Cal.4th at p. 327 (impact is significant because it exceeds “established significance threshold for NOx
... constitue[ing] substantial evidence supporting a fair argument for a significant adverse impact”).

206 Id
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baseline fatality estimates. These thresholds are derived from the non-repowered
mortality rates under the 450 MW program described in the PEIR and continue to
be relied upon by the DSEIR.297 The DSEIR’s thresholds are not supported by
substantial evidence because the thresholds were developed utilizing outdated data
from older generation turbines. Significant new information regarding avian
mortality in the APWRA is available since the publication of the PEIR.208

Moreover, the historical data relied upon by the PEIR and DSEIR suffers
several critical defects. For example, underlying data relied upon to establish the
thresholds utilized methods that significantly underestimated avian fatalities in the
APWRA.209 In addition, monitoring methods implemented were inefficient and at
times unreliable.210 The County’s reliance on an outdated, unsupported threshold of
significance results is likely to result in a failure to disclose and mitigate potentially
significant avian mortality impacts

To be comparable, the baseline fatality estimates should represent the
specific turbines to be implemented at the Proposed project as opposed to utilizing
averages.2!! In addition, the baseline should also be interpreted with respect to
inter-annual variation in fatalities.212 Species-specific fatality rates often cycle, so
fatality rates match the same portion of the cycle in the repowered period.213 Dr.
Smallwood provides site-specific analysis of several special status species that
should be utilized to establish appropriate thresholds.214

5-22
cont'd

C. The DSEIR’s Conclusion that Impact HAZ-4 Is Less Than Significant
Is Not Supported by Substantial Evidence

The DSEIR’s conclusion that the Project would result in a is less than
significant impact because of a reasonably foreseeable upset or accident conditions
involving the release of hazardous materials into the environment is not supported
by substantial evidence.21> While the Phase I ESA does not recommend a Phase 2

5-23

207 DSEIR at p. 3.4-61.

208 Id. at p 3.4-48 to 3.4-50; see also Smallwood Comments at pp. 27-52.
209 Id. at p. 73.

210 Jbid.

211 Jhid.

212 Jhid.

213 Jbid.

214 See generally id. at pp. 27-52.

215 DSEIR at pp. 3.9-10 to 3.9-12.
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5-23

ESA, this recommendation is conclusory and contrary to the Phase I ESA findings. contd

Unsubstantiated opinion or narrative, and evidence which is clearly “inaccurate or
erroneous,” 1s not substantial evidence.216

The Phase I ESA identified several RECs on the Project site and concluded
that (1) contamination is may present beneath the burn pit, (2) spills may have
occurred during the transport of storage containers, and (3) residual petroleum or
other chemicals may be present in the underlying soil.217 As Mr. Hagemann
emphasizes, the hazards identified in the Phase I ESA are not “typical conditions”
that can be addressed through standard construction BMPs and compliance with

regulations.21® They are conditions which must be fully disclosed and analyzed in
the DSEIR.

The DSEIR explains that the project would involve soil disturbance, thus
potentially disturbing residual contaminants.2!® The disturbance of toxic soil
contamination at a project site is potentially significant impact requiring CEQA
review and mitigation.220 Because the Project involves soil disturbance in the areas
where known environmental hazards exist, the Project could result in the creation
of a significant hazard to the public or environment through a reasonably
foreseeable upset or accident involving the release of hazardous materials.
Therefore, the DSEIR’s conclusion that the Impact HAZ-4 is less than significant is
not supported by substantial evidence. The DSEIR must analyze the magnitude
and severity of the potential hazards identified in the Phase I ESA and include
feasible mitigation measures to reduce this impact to less than significant levels.221

VIII. THE DSEIR FAILS TO INCLUDE ALL FEASIBLE MITIGATION MEASURES TO 5-24

REDUCE THE PROJECT’S SIGNIFICANT IMPACTS TO THE GREATEST EXTENT
FEASIBLE

A public agency cannot approve a project if there are feasible alternatives or
mitigation measures available that would substantially lessen any significant

216 Pub. Resources Code § 21082.2(c); CEQA Guidelines § 15384(b).

217 DSEIR at p. 3.9-11.

218 SWAPE Comments at p. 2.

219 DSEIR at p. 3.9-10.

220 Cal. Build. Indust. Ass’n v. BAAQMD (2015) 62 Cal.4th 369, 388-90.

221 Id.; CEQA Guidelines §§ 15143, 15162.2(a) (severity of project’s impacts and the probability of

their occurrence must be disclosed in CEQA document before project can be approved).
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5-24
effects that the project would have on the environment.222 CEQA defines “feasible” contd
as “capable of being accomplished in a successful manner within a reasonable
period of time, taking into account economic, environmental, social, and
technological factors.”?23 “In deciding whether changes in a project are feasible, an
agency may consider specific, economic, environmental, legal, social, and
technological factors.”224

The duty to prevent or minimize environmental damage is implemented
through the findings required by Public Resources Code § 21081 and CEQA
Guidelines § 15091.225 These sections prohibit a lead agency from approving a
project with significant impacts unless it makes one or more of three findings:

(1) Changes or alterations have been required in, or incorporated into, the
project which mitigate or avoid the significant effects on the
environment.226

(2) Those changes or alterations are within the responsibility and jurisdiction
of another public agency and have been, or can and should be, adopted by
that other agency.227

(3) Specific economic, legal, social, technological, or other considerations
make infeasible the mitigation measures or project alternatives identified
in the environmental impact report.228

These findings must be supported by substantial evidence.229

Rejected alternatives and mitigation measures must be “truly infeasible.”230 When
an agency finds a specific alternative or mitigation measure to be infeasible, “its analysis
must explain in meaningful detail the reasons and facts supporting the conclusion. The
analysis must be sufficiently specific to permit informed decision-making and public

222 CEQA Guidelines § 15021 (a)(2).

223 Pub. Resources Code § 21061.1; CEQA Guidelines § 15364.

22¢ CEQA Guidelines § 15021(b).

225 Pub. Resources Code § 21081(a); CEQA Guidelines § 15091(a).

226 Pub. Resources Code § 21081(a)(1); CEQA Guidelines § 15091(a)(1).
227 Pub. Resources Code § 21081(a)(2); CEQA Guidelines § 15091(a)(2).
228 Pub. Resources Code § 21081(a)(3); CEQA Guidelines § 15091(a)(3).
229 Pub. Resources Code § 21081.5; CEQA Guidelines § 15091(b).

230 City of Marina v. Bd. of Trustees of Cal. State Univ. (2006) 39 Cal.4th 341, 369.
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5-24
participation.”231 Conclusory statements are inadequate.232 As the Supreme Court  gnrg

recently explained in Sierra Club v. County of Fresno:

When reviewing whether a discussion is sufficient to satisfy CEQA, a
court must be satisfied that the EIR (1) includes sufficient detail to
enable those who did not participate in its preparation to understand
and to consider meaningfully the issues the proposed project raises, and
(2) makes a reasonable effort to substantively connect a project’s air
quality impacts to likely ... consequences.233

This holding applies equally to an EIR’s discussion of impacts and of the
adequacy of mitigation measures, and restates the well-established rule that an
EIR is inadequate as a matter of law where (1) it omits information required by law
and (2) the omission precludes informed decision making by the lead agency or
informed participation by the public.234

If significant effects still exist after all feasible mitigation measures and
alternatives have been implemented, a project may still be approved if the
“unmitigated effects are outweighed by the project’s benefits.”235 However, the
Supreme Court clarified that, “[e]ven when a project’s benefits outweigh its
unmitigated effects, agencies are still required to implement all mitigation
measures unless those measures are truly infeasible.”236 “The lead agency must
adopt feasible mitigation measures or project alternatives to reduce the effect to
insignificance; to the extent significant impacts remain after mitigation, the agency
may still approve the project with a statement of overriding considerations.”237

A statement of overriding considerations is not a substitute for the required
findings on the feasibility of mitigation measures.238 The statement must also be
supported by substantial evidence in the record.239

231 Marin Mun. Water Dist. V. KG Land California Corp. (1991) 235 Cal. App.3d 1652, 1664.
232 Village Laguna of Laguna Beach v. Bd. of Supervisors (1982) 134 Cal.App.3d 1022, 1034-35.
233 Sierra Club, 6 Cal.5th at p. 516 (citing Laurel Heights, 47 Cal.3d at p. 405.

234 Id.; Madera Oversight Coalition, Inc., 199 Cal.App.4th at pp. 76-77.

235 Sierra Club, 6 Cal. 5th at p. 524, citing Laurel Heights, 47 Cal.3d at p. 391.

236 Sierra Club, 6 Cal. 5th at pp. 524-25.

237 Center for Biological Diversity v. Department of Fish & Wildlife (2015) 62 Cal.4th 204, 231.
238 CEQA Guidelines § 15091(f).

239 Id. § 15093(b).
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A. The DSEIR Fails to Adequately Mitigate Significant Impacts to
Wetlands, and Special-Status Species that Rely on Wetland Habitat

The Project propose to utilize HDD to minimize surface disturbance within
wetlands and streams.240 The HDD bore machine uses a drilling fluid in the process
that is typically a mixture of fine clay (such as bentonite) and fresh water.241 An
mnadvertent return may occur if drilling fluids are released through fractures in the
bedrock and flow to the surface, and possibly into a river, stream, wetland or other
type of waterbody.242 The drilling fluids are not a toxic or hazardous substance, but
can adversely affect aquatic organisms if released into bodies of water.243 While the
drilling fluids are not “fill material” subject to regulation under Section 404 of the
Clean Water Act, activities necessary to contain and clean up the drilling fluids may
require temporary fills in the waters of the United States or fills to repair a fracture
in a stream bed.244

The DSEIR acknowledges that a spill of drilling fluid containing bentonite
could cause mortality of vernal pool brachiopods, curved-foot hygrotus diving beetle,
California tiger salamander, western spadefoot, and California red-legged frog,
western pond turtle or contaminate habitat.245 In addition, the DSEIR recognizes
the indirect impacts of installing the power collection system (such as an
inadvertent return) could adversely impact riparian habitat and wetlands and
streams.246

However, the DSEIR’s mitigation measures do not reduce the potentially
significant impacts of an inadvertent return. For example, the DSEIR does not
require any site-specific drill plan, contingency plan, spill detection plan, or other
remediation measures prior to commencement of HDD activities. Nor does the
DSEIR require any mitigation for potential impacts to special-status species from
inadvertent returns.

5-25

240 DSEIR at p. 2-13.

241 Jbid.

242 Jbid.

243 82 FR 1860, 1886; see also U.S. Army Corps of Engineers, Decision Document: Nationwide Permit
12 (2017) (hereinafter “NWP 12”) p. 13, available at
https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/1d/6725.

244 Jbid.

245 DSEIR at pp. 3.4-75; 3.4-79, 3.4-82.

246 Id. at pp. 3.4-128 to 3.4-129.
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Instead, the DSEIR only requires after-the-fact compensation and restoration
of riparian habitat if it 1s “filled or removed” or to wetlands or streams if it 1s “filled
or disturbed.”?47 These measures are wholly inadequate to ensure the impacts of an
inadvertent return are less than significant. At a minimum, the DSEIR should
require the preparation of an inadvertent return plan that (1) minimizes the
potential for inadvertent release of drilling fluids associated with HDD activities,
(2) provides for timely detection of inadvertent returns, (3) protects environmentally
sensitive areas while responding to an inadvertent returned, (4) ensures a timely
and minimum impact response to an inadvertent return and releases of drilling
fluids, and (5) ensures that all appropriate notifications are immediately made.

Because the DSEIR fails to adequately mitigate significant impacts to
wetlands, and special-status species which occupy wetland habitat, the DSEIR’s
conclusion that Impacts BIO-3, BIO-5, BIO-6, BIO-16, and BIO-18 are less than
significant is not supported by substantial evidence.

5-25
cont'd

B. The DSEIR Fails to Adopt All Feasible Mitigation Measures to
Reduce the Project’s Significant and Unavoidable Cumulative Air
Quality Impacts

The DSEIR concludes the Project’s construction related emissions of ROG
and NOx would be substantial, resulting in a significant and unavoidable
cumulative impact after mitigation.248 However, the DSEIR fails to adopt all
feasible mitigation measures to reduce ROG and NOx emissions. Dr. Rosenfeld
1dentified several feasible mitigation measures available to reduce the Project’s
ROG and NOx emissions.?49 The DSEIR must adopt the recommended mitigation
measures or explain why, based on substantial evidence, the proposed measures are
infeasible before it can approve the Project.250

5-26

247 [d. at pp. 3.4-129 to 3.4-131 (PEIR Mitigation Measure BIO-16 and BIO-18).
248 DSEIR at p. 5-5.
249 SWAPE Comments at pp. 7-10.

250 Covington, 43 Cal.App.5th at p. 883.
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C. The DSEIR Fails to Include Mitigation Measures to Ensure the
Project’s Long-Term Land Use Impacts Remain Less Than
Significant

The DSEIR fails to include any mitigation measures to ensure that the long-
term impacts to land uses within the Project area remain less than significant. The
American Wind Energy Association, a national trade association for the U.S. wind
energy, recommends that developers create a plan for removing equipment and
restoring landowners’ property to its previous condition when the project is no
longer operational before the project is built.?5Z The National Research Council
makes similar recommendations in its publication Environmental Impacts of Wind-
Energy Projects.252

To ensure long term environmental impacts caused by the proposed Project
remain less than significant, the DSEIR should include mitigation measure
requiring the submission of a decommissioning and reclamation plan. Core
elements of decommissioning include (1) development of a decommissioning plan,
(2) 1dentification of decommissioning requirements, (3) assessment of estimated
costs, (4) financial assurances, and (5) decommissioning implementation timeline.253

5-27

IX. THE DSEIR’S CUMULATIVE IMPACT ANALYSIS FOR BIOLOGICAL RESOURCES
IS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

Because significant new information was obtained since certification of the
PEIR, the DSEIR updated PEIR’s cumulative impact analysis for biological
resources.2% Specifically, the DSEIR relied on new data to revise estimated avian
and bat fatality rates in the APWRA and redefine the geographic scope for its
analysis of most avian special-status species.25> The DSEIR’s selected methods are
not supported by substantial evidence.

«5-28

251 American Wind Energy Association, Wind Project Decommissioning: Industry Recommendations

(Sept. 2020), available at https://www.awea.org/Awea/media/Public-Affairs/Decommissioning-Fact-
Sheet-FINAL.pdf.

252 National Research Council, Environmental Impacts of Wind-Energy Projects (2007) p. 10, 153,
183, available at https://www.nap.edu/read/11935/chapter/1.

253 Ibid.

254 DSEIR at p. 5-6 to 5-9.

255 Id. at p. 5-5 to 5-6.
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5-28
The DSEIR updated the PEIR’s cumulative impact analysis by extrapolating ~ contd
currently available fatality rate data to the 450 MW repowered capacity originally
contemplated by the PEIR.256 The DSEIR claims that the proposed Project
represents approximately 18% of the approved increases in the capacity in the
entire APWRA, and thus represents approximately 18% of the contribution to the
fatalities anticipated by the PEIR.257 But this assumption is disproven by the

DSEIR’s own data.258

Repowered wind projects cannot be assumed to contribute proportionally
equivalent impacts to birds and bats because each project has unique interactions
with these species based on their location relative to animal activity patterns,
density of generation capacity, turbine size, construction impacts, and micro-siting
efficacy.?59 As presented, the DSEIR’s updated analysis fails to adequately disclose
the cumulative impacts on avian and bat mortality and is unsupported by
substantial evidence.

The DSEIR also updated the PEIR’s geographic scope for analysis of
cumulative impacts associated with avian and bat fatalities through turbine
collisions in the APWRA and Montezuma Hills Wind Resource Area in Solano
County.260 For avian species other than golden eagles, the DSEIR relied on
population status and trends established by Partners in Flight (“PIF”).261 However,
the PIF estimator suffers three critical defects rendering it unreliable for purposes
of evaluating cumulative impacts.

First, it mischaracterizes the population concept as a term of convenience,
not a biologically determined unit of demography.262 Second, the spatial scale relied
upon by the PIF estimator far exceeds the local population directly affected by
collision mortality.263 Third, the PIF relies too heavily on extrapolation from
roadside bird counts, which leads to overestimated population counts.264 As a

256 Id. at p. 5-5.

257 Ibid.

258 Smallwood Comments at p. 88.
259 Ibid.

260 DSEIR at p. 5-5 to 5-6.

261 Jd. at p. 5-5.

262 Smallwood Comments at p. 88.
263 Id.

264 Id. at p. 89.
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result, the DSEIR fails to meaningfully analyze the cumulative impacts to avian cont'd
species other than golden eagles.
X. CONCLUSION 5-29

We urge the County to fulfill its responsibilities under CEQA by revising the
DSEIR and preparing a legally adequate document rectifying the legal errors and
addressing the potentially significant impacts described in this comment letter, the
attached letters from Dr. Smallwood, Mr. Hagemann, Dr. Rosenfeld, and the other
public comments in the record. This is the only way the County and the public will
be able to ensure that the Project’s potentially significant environmental and public
health impacts are mitigated to less than significant levels.

Sincerely,

Andrew J. Graf
AJG:acp
Attachments
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Shawn Smallwood, PhD
3108 Finch Street
Davis, CA 95616

Andrew Young, Senior Planner

Alameda County Planning Department

Community Development Agency

224 West Winton Ave. Rm. 111

Hayward, CA 94544-1215 8 January 2021

Re: Mulqueeney Ranch Wind Repowering Project DSEIR

Dear Mr. Young,

| write to comment on the Draft Subsequent Environmental Impact Report (“DSEIR”)
that was prepared for the Mulqueeney Ranch Wind Repowering Project (County of
Alameda 2020), which I understand would repower 518 old-generation wind turbines
that totaled 54.5 MW (501 KCS56 100-KW turbines, 16 250-KW WEG turbines, and 1
400-KW KVS-33 turbine) with 36 2.2-MW to 4.2-MW modern wind turbines totaling
80 MW for an 47% increase in installed capacity on 4,600 acres in the Altamont Pass
Wind Resource Area (“APWRA”).

My qualifications for preparing these comments as expert comments are the following.

| earned a Ph.D. degree in Ecology from the University of California at Davis in 1990.
My research has been on animal density and distribution, habitat selection, interactions
between wildlife and human infrastructure and activities, and conservation of rare and
endangered species. | have performed research and monitoring on renewable energy
projects for 21 years, and | have authored many peer-reviewed reports, papers, and book
chapters on animal behaviors around wind turbines, fatality monitoring, fatality
estimation, mitigation, micro-siting, and other issues related to biological impacts of
wind energy generation. | served for five years on the Alameda County Scientific Review
Committee (“SRC”) that was charged with overseeing the fatality monitoring and
mitigation measures in the APWRA. | collaborate with colleagues worldwide on the
underlying science and policy issues related to renewable energy impacts on wildlife.

Most of my wind energy work has been in the APWRA, which is where much of the
nation’s research funding had been directed to understand factors related to wind
turbine collisions and to find solutions. The APWRA is the longest-monitored wind
resource area in the world for collision fatalities and relative abundance and behaviors
of affected species. Wind turbines of the APWRA have caused the largest number of
documented golden eagle fatalities in the world. There is no other place where more
could have been learned about how and why eagles collide with wind turbines and what
can be done to mitigate the impacts. In the APWRA, and on the site of the proposed
project, | performed research on behavior, relative abundance (use rates), fatality rates,
fatality detection trials, nocturnal activities of bats, owls and other wildlife, and research
on spatial patterns of raptor prey species. For 8 years | have participated with a
GPS/GSM telemetry study of golden eagles within and beyond the APWRA. | have

5-30
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manipulated livestock grazing as a mitigation measure, and | have participated with
mitigation involving power pole retrofits, hazardous turbine removals, winter
shutdowns of wind turbines, and repowering of wind projects based on careful siting. |
have also opportunistically documented wildlife responses to wildfires in the APWRA. |
have personally discovered many golden eagle fatalities and one bald eagle fatality in the
APWRA, including mortally wounded eagles that were later euthanized. | personally
witnessed hundreds of wind turbine near-misses of golden eagles and other raptor
species, as well as many near-misses with meteorological towers, transmission lines and
electric distribution lines in the APWRA. | have been involved with renewable energy
impacts on all fronts — study design, fieldwork on fatalities and use and behavior and
ecological relationships, study administration, hypothesis-testing, report writing,
presentations at meetings, formulation of mitigation, micro-siting, study review, policy
review and decision-making, and public outreach. My CV is attached.

5-30
cont'd

HABITAT LOSS AND COLLISION MORTALITY OF BIRDS AND BATS

The DEIR insufficiently identifies the suite of special-status species that uses the project
area and which would become vulnerable to habitat loss and collision mortality caused
by wind turbines. On the impacts of habitat loss, the DEIR mischaracterizes most of the

5-31

grading impacts as temporary when they will actually be permanent. It also neglects
habitat loss caused by gully erosion starting from turbine pads, access roads and

5-32

culverts. As for the species that would be vulnerable to habitat loss, no surveys were
performed for bats or their roosts even through the PEIR reaquired them. and the DSEIR

5-33

entirely neglected aerohabitat. In a wind project, where one of the largest impacts
consists of collision mortality of volant wildlife, potential impacts to aerohabitat
warrants the most careful analysis. And yet it was given very little attention despite the
large data sets that grew from thousands of use and behavior surveys in the APWRA
since 1989 — data that inform of how a wide variety of wildlife species use their
aerohabitats day and night.

5-34

The DSEIR presents a flawed analysis of potential wind turbine-caused collision
mortality, again starting with the list of species likely to be made vulnerable to
collisions. Species such as California condor and bald eagle, even though they were seen
by ICF biologists on the project site, are erroneously assigned low likelihoods of
occurrence. Various species are said to have no wind turbine collision history, when in
fact they do — species such as bald eagle, Swanson's hawk and sandhill crane. Particular
species are said to have lower collision risk at repowered projects because they
supposedly lack a collision fatality history at modern turbines, when in fact they have
been found as collision victims at these turbines. Wrong conclusions are made about
which wind projects pose more or less risk to particular species because the DSEIR was
wrong about where these species are more or less abundant, such as golden eagle, red-
tailed hawk and burrowing owl. For example, red-tailed hawks and golden eagles are
said to be unusually abundant at Golden Hills where fatality rates are unexpectedly
high, but as | will show in my comments, the data paint different pictures for these
species — that their abundances have been low to moderate at Golden Hills relative to
other parts of the APWRA. In another example, the DSEIR claims that burrowing owls
in the APWRA are most abundant in the Diablo Winds project, where their fatality rates

5-35
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are high, but this is not true. Nor is it appropriate of the DSEIR to draw conclusions of 536

burrowing owl abundance from the use surveys, which were not designed nor suitable
for measuring burrowing owl abundance and spatial distribution.

Wind turbine mortality is also misrepresented in estimates that are attributed to old- 537

generation turbines that operated before repowering, and to modern turbines in
repowered projects. Fatality estimates are presented for only the first year of fatality
monitoring at Vasco Winds (see Table 3.4-10), as if estimates from the last two years of
monitoring were never reported. Comparisons between pre-repowered and post-
repowered projects are wrong because the pre-repowered fatality estimates have not
been updated based on what has more recently been learned about carcass detection
rates and because the basis of each comparison is APWRA-wide instead of specific to the
project. Differences are said to exist between MW and rotor-swept area as bases for
fatality rates, but no estimates of uncertainty are used to judge whether the differences
are significant.

Nothing is reported of what was learned in 3 years of monitoring with a shorter search
interval at Sand Hill (Smallwood 2017, Smallwood et al. 2018, Smallwood and Bell
2020a) nor with scent-detection dogs in a curtailment study between Golden Hills and
Buena Vista (Smallwood et al. 2018, Smallwood and Bell 2020a, b). None of the fatality
estimates in the DSEIR are adjusted based on what we learned in these other studies,
such as the increase in species represented by fatalities after carcass detection rates
increased with better methods, or the increase in fatality estimates of bats and small
birds after a wide range of species that vary in body mass are used in integrated
detection trials to estimate overall detection rates. We have a decade of studies that
vastly changed how fatalities should be estimated for greater accuracy and for what they
mean at the population level, but the DSEIR makes use of none of what we learned and
for the most part does not report that these studies happened.

Fatality estimates for particular species are erroneously interpreted relative to 5-38
population-level impacts. Golden eagle, for example is characterized as stable or at

numerical equilibrium (see page 3.4-103), but as the data and my comments will show

herein, golden eagles in the APWRA are in rapid decline. The DSEIR is silent on the

ongoing substantial decline of burrowing owls in the APWRA, and erroneously

attributes most of the recorded burrowing owl fatalities to predation rather than to wind

turbines.

The DSEIR inaccurately predicts fatality rates that would be caused by the proposed
project. For golden eagle, for example, the DSEIR predicts 0.8 to 10.4 fatalities
annually, a range that swamps any alleged difference in the mean annual fatalities of 4.6
to 6.6 whether based on MW or rotor-swept area as the bases of the fatality metric. A
more precise prediction would be 8.0 to 12.24 golden eagle fatalities per year, as I will
show in my comments that follow. The DSEIR also under-predicts mortality of red-
tailed hawk, Swanson's hawk and other species. For all birds together, the DSEIR
predicts 508 fatalities per year, but this prediction is too low based on what has been
learned about carcass detection rates of small birds. The DSEIR does not predict bat
fatality rates, which is a significant shortfall.
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The DSEIR bases conclusions of potential cumulative impacts on flawed analyses,

especially its comparison of APWRA fatalities as percentages of Partners-In-Flight
estimates of abundance across a vast region. In my comments, | address the published
criticisms of the estimates and | test APWRA data for evidence of bias in the regional
estimates. The biases are substantial, as exemplified by the burrowing owl estimate,
which when projected to the area of the APWRA on a per-acre basis would predict 10
burrowing owls where an intense scientific effort estimated 1,074 breeding adults in
2011 (Smallwood et al. 2013). An estimate that is inaccurate by two orders of magnitude
warrants examination.

The DSEIR is also flawed in its micro-siting to minimize collision impacts to raptors. 540

Instead of using the best available information or the latest models of how raptors use
terrain-influenced winds, as required by the PEIR, the DSEIR relies on an ad-hoc rating
of turbine sites. In the case of golden eagles, and based on my latest collision hazard
model extended to the project area, and based on thousands of positions of telemetered
golden eagles, most of the proposed turbine sites would be very hazardous to golden
eagles, contrary to the findings in the DSEIR.

The potential efficacies of other candidate mitigation measures are mischaracterized. 541

Adaptive management is mis-portrayed as a process that can be unilaterally
implemented by the County. And nothing is said of the last adaptive management plan
that was implemented in the APWRA over a 10-year period. Measures such as
operational curtailment blade-painting are listed without any discussion of the latest
tests of efficacy or of experience with the measures in the APWRA. Proven effective
measures such as smart curtailment and hazardous turbine removals are not discussed
atall.

In my comments that follow, I discuss in more detail my concerns with the DSEIR’s 542

baseline assessment, its analyses of impacts from habitat loss and collision mortality, its
inappropriate cumulative impacts analysis, and its flawed micro-siting analysis.
Wildlife in the APWRA have been through a lot since wind turbines were brought to this
windy pass four decades ago; they deserve comprehensive, accurate analyses of
potential project impacts and whether and to what degree mitigation can minimize,
reduce and compensate for impacts. I begin with comments on the DSEIR’s project
description, which I assert can better clarify the project’s intended size and turbine
layout, as well as the impacts of such a low blade sweep.

PROJECT DESCRIPTION 543

The DSEIR’s Table 2-2 reports that the blade-sweep at the rotor’s 6:00 position would
be 20 to 25 m above ground. However, assuming maximum values are implemented
among the ranges of turbine attributes in Table 2-7 of the DSEIR, a turbine with a blade
length of 68 m mounted on an 86-m tower would sweep airspace as low as 18 m above
ground. Whichever version is accurate, such low reaches of the blade sweep would
substantially increase the project’s collision hazards to wildlife. Observed height
domains of flying raptors in the APWRA led to the recommendation that 29 m serve as
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the lowest allowable height of the low sweep of APWRA turbine rotors (Smallwood and
Thelander 2004). Until the Final Draft of the 2014 PEIR removed 29 m as the minimum
allowable height, p. 45 of the Avian Protection Program, attached as App. F to the PEIR,
had it right: “The distance of the lowest point of the turbine rotor (i.e., the tip of any
blade at the 6:00 26 position), will be no less than 29 meters (95 feet) from the ground
surface.” Low blade reaches of 18 to 25 m would excessively endanger many volant
species, including to golden eagle, burrowing owl, and bats of the genus Myotis.

5-43
cont'd

The DSEIR should be more forthcoming about the nature of the project, and what would
be replaced. The proposed project is more than a repowering project. By installing 48%
additional capacity over what operated on the project site until 2014, nearly half of the
capacity would qualify as a new project. The DSEIR should also include a map of the
turbines being replaced, and it should add a Table that identifies the numbers of
turbines of each model and their annual capacity factors over the last decade of
operations. The DSEIR should report how many turbine addresses had been vacant or
inoperative prior to decommissioning, and for how many years. It has been longer than
6 years since any of the old-generation turbines operated on the project site, and even
longer for those turbines that were already inoperable, marginally operable, or removed
by the time of project shutdown in 2014.

5-44

The DSEIR should also more clearly disclose the turbine layout. The DSEIR presents
one layout, as does the Biological Resources Report, but Estep (2020a,b) presents two
revised layouts. The reader needs to know which layout is the intended.

5-45

BASELINE ASSESSMENT

County of Alameda and ICF could put in more work toward preparation of the DSEIR.
Multiple years of avian and bat use data and fatality data are available, but are little used
and only poorly used. SRC recommendations are rarely cited, nor are many peer-
reviewed reports of research on wind and wildlife interactions in the AWRA. ICF
(2020) committed a mere 24 hours of avian use surveys on the project site, a level of
effort insufficient for characterizing species occurrences and risk of habitat impacts and
turbine collision. The DSEIR makes no use of eBird or iNaturalist or any other data
source other than California Natural Diversity Data Base (CNDDB). Finally, I see little
effort to interview experts on the project area’s special-status species or on the topic of
wind and wildlife interactions.

The DSEIR only vaguely describes the environmental setting, especially those aspects of
the setting most relevant to a proposed wind project. The DSEIR does not describe
wind conditions on the project site. Wind speeds and wind directions are central to any
consideration of a wind energy project. No wind rose appears in the DSEIR, so the
reader cannot discern which direction is the prevailing wind direction, nor what time of
year winds come from the northwest or from the northeast. Wind conditions are also
central to understanding the aerohabitat occupied by birds and bats. After all many of
the birds and bats at risk of wind turbine collision must be aloft in their aerohabitat to
collide with a wind turbine. Yet the DSEIR includes no analysis of wildlife use of
aerohabitat such as which species use it for migration and which for foraging or

5-46
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socializing. Nor does the DSEIR analyze potential wind turbine impacts to aerohabitat,
such as barrier effects and wake turbulence. There is no analysis of wildlife use of
aerohabitat during the daytime versus night, and none of seasonal variation in use. The
DSEIR treats wind as if it is irrelevant to the wind project, and aerohabitat as if it does
not exist to wildlife at the project site.

5-46
cont'd

Reinforcing the County’s misperception of what habitat means to volant species, the
DSEIR (p. 3.4-97) concludes, “Several special-status avian species, including California
condor, bald eagle, and sandhill crane have been observed flying over or near to the
proposed project and/or within the APWRA but only once or infrequently and have not
had recorded fatalities in any monitoring within the APWRA.” That these species were
observed flying over the project site is portrayed by the County as evidence of an
ephemeral or fleeting visit. In truth, these species were observed using their habitat just
as their evolutionary morphology prepared them; they were in their habitat.

Before commenting further, I must also respond to the remainder of the DSEIR
conclusion, quoted above, that bald eagles and sandhill cranes occur infrequently in the
APWRA and have not been recorded as wind turbine fatalities. In fact, bald eagles have
been seen many times in the APWRA, and they even breed in the APWRA (Photos 1 and
2). At least one was recorded as a wind turbine fatality. | found this bald eagle fatality
right after it happened (Photos 3 and 4), which at the time was the first involving a bald
eagle at a wind turbine in the USA. It has happened multiple times since in the USA. A
sandhill crane was found dead during routine fatality monitoring at a Patterson Pass
wind turbine on 19 March 2007. | will discuss sandhill crane observations below.

5-47

The DSEIR neglects to disclose the occurrences and documented wind turbine-caused
fatalities of many special-status species of wildlife in the APWRA (Table 1). Of the 85
special-status species | identified as likely to use the site at one time or another, the
DSEIR neglects to assess the occurrence likelihoods of 59 (69%). Likelihood of
occurrence is certain for 46 special-status species in Table 1, because they were
documented within the APWRA or on site and suitable habitat is present within the
project area. And of these species documented on site, 27 (59%) are known to have been
killed by wind turbines in the APWRA. Both County of Alameda and ICF have access to
fatality records that would identify most or all of the species occurring within the
AWPRA'’s airspace and specifically within the airspace of the project site. The County
must utilize the available data. The DSEIR needs to be revised to more comprehensively
characterize the species occurring at and near the project site and analyze the project’s
impacts given their vulnerability to wind turbine mortality.
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Photos 1 and 2. Atright,
an adult bald eagle brings
a ground squirrel to its
mate in the APWRA on 11
March 2019. Below, on the
south side of the same hill
depicted at right, one of
the adult bald eagles trains
its fledgling to forage on 16
May 2019. The common
raven in the photo assisted
with teaching the fledgling
to hunt from fence posts,
copying the behaviors of
the adult bald eagle.
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Photos 3 and 4.
Bald eagle juvenile
killed by a wind
turbine in the
APWRA on 5
September 2013. |
found it right after it
happened when |
observed a golden
eagle fly over it
repeatedly, once
passing through the
rotor of the same
wind turbine that

killed this bald eagle.
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Table 1. Occurrence likelihoods of special-status species in the APWRA (“site”), where bold font identifies species also
documented as wind turbine fatalities in the APWRA.

Occurrence likelihood

eBird, iNaturalist or

Species Scientific name Status! DSEIR onsite researchers
Aleutian cackling goose Branta hutchinsonii leucopareia TWL Nearby
American white pelican Pelecanus erythrorhynchos SSC1 On site
California brown pelican Pelacanus occicentalis californicus | CFP On site
Double-crested cormorant | Phalacrocorax auritus TWL On site
White-faced ibis Plegadis chihi TWL Nearby
Greater sandhill crane Grus c. canadensis CT, CFP, SSC3 None On site
Whimbrel Numenius phaeopus BCC On site
Long-billed curlew Numenius americanus BCC, TWL On site
Marbled godwit Limosa fedua BCC Nearby
Western snowy plover Charadrius alexandrines nivosus | FT, SSC3 Nearby
Mountain plover Charadrius montanus BCC, SSC2 On site
Caspian tern Hydroprogne caspia BCC On site
Black tern Chlidonias niger SSC2 Nearby
California gull Larus californicus TWL On site
California condor Gymnogyps californianus FE, CE, CFP Low On site
Turkey vulture Cathartes aura FGC 3503.5 On site
Osprey Pandion haliaetus TWL, FGC 3503.5 On site
Bald eagle Haliaeetus leucocephalus BGEPA, BCC, CE, CFP Low On site
Golden eagle Aquila chrysaetos BGEPA, BCC, CFP High On site
Red-tailed hawk Buteo jamaicensis FGC 3503.5 On site
Ferruginous hawk Buteo regalis BCC, FGC 3503.5, TWL On site
Swainson’s hawk Buteo swainsoni BCC, CT High On site
Rough-legged hawk Buteo regalis FGC 3503.5 On site
Red-shouldered hawk Buteo lineatus FGC 3503.5 On site
Sharp-shinned hawk Accipiter striatus FGC 3503.5, TWL On site
Cooper’s hawk Accipiter cooperi FGC 3503.5, TWL On site
Northern harrier Circus cyaneus SSC3, FGC 3503.5 High On site
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cont'd

Occurrence likelihood

eBird, iNaturalist or

Species Scientific name Status! DSEIR onsite researchers
White-tailed kite Elanus leucurus CFP High On site
American kestrel Falco sparverius FGC 3503.5 On site
Merlin Falco columbarius FGC 3503.5, TWL On site
Prairie falcon Falco mexicanus BCC, FGC 3503.5, TWL On site
Peregrine falcon Falco peregrinus BCC, CFP On site
Burrowing owl Athene cunicularia BCC, SSC2 High On site
Great-horned owl Bubo virginianus FGC 3503.5 On site
Short-eared owl Asio flammeus SSC3, FGC 3503.5 High On site
Long-eared owl Asio otus SSC3, FGC 3503.5 On site
Barn owl Tyto alba FGC 3503.5 On site
Western screech-owl Megascops kennicotti FGC 3503.5 On site
Allen’s hummingbird Selasphorus sasin BCC Nearby
Rufous hummingbird Selasphorus rufus BCC Nearby
Costa’s hummingbird Calypte costae BCC Nearby
Nuttall’s woodpecker Picoides nuttallii BCC On site
Lewis’s woodpecker Melanerpes lewis BCC On site
Vaux’s swift Chaetura vauxi SSC2 On site
Willow flycatcher Epidomax trailii CE, BCC On site
Olive-sided flycatcher Contopus cooperi BCC, SSC2 On site
Oak titmouse Baeolophus inornatus BCC On site
Horned lark Eremophila alpestris TWL On site
Loggerhead shrike Lanius ludovicianus BCC, SSC2 High On site
Yellow-billed magpie Pica nuttalli BCC On site
Purple martin Progne subis SSC2 Nearby
Bank swallow Riparia riparia CT Nearby
Common yellowthroat Geothlypis trichas sinuosa SSC3 On site
Yellow warbler Setophaga petechia BCC, SSC2 On site
Yellow-breasted chat Icteria virens SSC3 On site
Oregon vesper sparrow Pooecetes gramineus affinis BCC, SSC2 Nearby
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Occurrence likelihood
eBird, iNaturalist or

Species Scientific name Status! DSEIR onsite researchers
Grasshopper sparrow Ammodramus savannarum SSC2 High On site
Summer tanager Piranga rubra SSC1 In region
Tricolored blackbird Agelaius tricolor CT, BCC High On site
Yellow-headed blackbird X. xanthocephalus SSC3 On site
Lawrence’s goldfinch Spinus lawrencei BCC On site
Pallid bat Antrozous pallidus SSC, WBWG H High On site
Townsend’s big-eared bat | Plecotus t. townsendii SSC, WBWG H Low Nearby
Western mastiff bat Eumops perotis SSC, WBWG H On site
Silver-haired bat Lasionycteris noctivagans WBWG:M On site
Western red bat Lasiurus blossevillii SSC, WBWG H High On site
Little brown bat Myotis lucifugus WBWG:M High On site
Big brown bat Episticus fuscus WBWG:L On site
California myotis Myotis californicus WBWG:L On site
Canyon bat Parastrellus hesperus WBWG:M On site
Small-footed myotis Myotis cililabrum WBWG M On site
Long-eared myotis Myotis evotis WBWG M On site
Fringed myotis Myotis thysanodes WBWG H On site
Long-legged myotis Myotis volans WBWG H In range
Yuma myotis Myotis yumanensis WBWG LM On site
Hoary bat Lasiurus cinereus WBWG LM High On site
San Joaquin kit fox Vulpes macrotis mutica FE,CT Low In range
American badger Taxidea taxus SSC High On site
California tiger salamander | Ambystoma californiense FT,CT High On site2
California red-legged frog Rana draytonii FT, SSC High On site
Western spadefoot Scaphiopus hammondii SSC High On site
Blainville’s horned lizard Phrynosoma blainvillii SSC High Nearby
San Joaquin coachwhip Masticophis flagellum ruddocki SSC High Nearby
Alameda whipsnake Masticophis lateralis euryxanthus | FT,CT Low In APWRA
California glossy snake Arizona elegans occidentalis SSC High On site
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Species

Scientific name

Status!

Occurrence likelihood

DSEIR

eBird, iNaturalist or
onsite researchers

Western pond turtle

Actinemys marmorata

SSC

High

On site

1 Listed as FT or FE = federally Threatened or Endangered, BGEPA = Bald and Golden Eagle Protection Act, BCC = US Fish and

Wildlife Service’s Bird Species of Conservation Concern, CT or CE = California Threatened or Endangered, CFP = California Fully

Protected (CDFG Code 3511), FGC 3503.5 = California Fish and Game Code 3503.5 (Birds of prey), and SSC1, SSC2 and SSC3 =
California Bird Species of Special Concern priorities 1, 2 and 3 (Shuford and Gardali 2008), TWL = Taxa to Watch List (Shuford and
Gardali 2008), WBWG = Western Bat Working Group with low, medium and high conservation priorities.

2 Killed during construction of repowering wind projects.
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The DSEIR classifies species into categories of low, medium and high occurrence 5>-51
likelihood, largely based on whether CNDDB or other documents include records of the
species within 5 miles of the project site and whether suitable habitat is present on the
project site. | disagree with the way the standard was applied in the DSEIR for several
reasons. One of my reasons is the standard focuses primarily on nesting and foraging
habitat, but neglects aerohabitat used by volant species. The airspace is no less
important to volant species than whatever occurs on the ground, but the DSEIR’s
standard includes only that portion of habitat described by what occurs on the ground.
In fact, many species killed by APWRA wind turbines likely had little relationship with
conditions on the ground because they were simply passing through the airspace above
it, including such species as California brown pelican, double-crested cormorant,
Virginia rail and yellow warbler. The standard would more realistically classify
occurrence likelihoods by considering the airspace through which volant species fly.

Another reason | disagree with the way the DSEIR’s standard was used to classify
occurrence likelihoods is the fact that CNDDB acquires relatively few records from
private lands such as those at and around the project site. Few people have access to
private lands, so species occurrences on private lands are underreported. In the case of
the proposed project, CNDDB records are nearly irrelevant, and more appropriate
documentation can be found amid the data and reports of which the DSEIR makes little
use. These data and reports were generated from the decades of wildlife fatality
monitoring and research performed onsite and across the AWPRA.

Recognizing aerohabitat as habitat of volant species, and relying on data and reports
from APWRA monitoring and research, the DSEIR’s standard should be re-applied.
Doing so, I concur with the high occurrence likelihoods assigned to most of the special-
status species analyzed in the DSEIR. But applied to sandhill crane, for example, the
DSEIR’s occurrence likelihood of None warrants reclassification. The DSEIR itself
documents a greater sandhill crane through its aerohabitat on the project site. Sandhill
cranes also often occur in the APWRA. In addition, sandhill cranes have been
documented elsewhere in the APWRA. On 19 March 2007, a sandhill crane was found
dead by ICF employees during routine fatality monitoring at a wind turbine of the
Patterson Pass turbine field located immediately adjacent to the project site. While
performing nocturnal surveys over 7 years, | heard sandhill cranes flying through the
Altamont Pass at night on multiple occasions. | even used my FLIR T620 thermal-
imaging camera fitted with an 88.9 mm telephoto lens to video-record a large, V-shaped
flock of sandhill cranes flying over the APWRA on 26 September 2013. Based on the
foregoing evidence, application of the DSEIR’s standard requires the reclassification of
greater sandhill crane as having a moderate to high likelihood of occurrence.

The DSEIR determines bald eagle to have a low likelihood of occurrence. However, 552

considering that at least one bald eagle was killed in the APWRA and live bald eagles are
routinely observed in the APWRA, including 7 sightings in the avian use surveys
performed by ICF (2020) on the project site, the DSEIR’s standard requires
reclassification. Bald eagles are certainly present, and they are certainly vulnerable to
wind turbine mortality.
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The DSEIR also mischaracterizes the California condor, which it assigns a low likelihood
of occurrence. The DSEIR itself documents an occurrence of the species on the project
site, based on a survey performed by ICF (2020). This documented record was in an
area that exemplifies the primary habitat description appearing for the species in
multiple reports — foothill grassland. Given that the vegetation cover and terrain is
consistent with ground conditions described as California condor habitat (Kiff et al.
1996, U.S. Fish and Wildlife Service 2013, Brandt et al. 2017), and given that the
aerohabitat of California condor occurs at the project site, and given the available forage
of large ungulate carrion at the project site, and given the documented occurrence of
California condor on the project site, application of the DSEIR standard justifies a high
likelihood of occurrence be assigned to California condor.

5-53

The DSEIR fails to discuss the occurrence likelihood for 59 special-status species in
Table 1. As discussed above, documentation exists of occurrences of all these species
within 5 miles of the project site and suitable nesting or aerohabitat for each of these
species is present in the area. For example, the DSEIR does not analyze the occurrence
potential of peregrine falcon, perhaps for lack of CNDDB records. The peregrine falcon,
which is a California Fully Protected species, has been found as wind turbine fatalities in
the APWRA, so its presence is documented in the fatality data bases in the possession of
ICF, County of Alameda, NextEra, and myself. It has been seen in use and behavior
surveys (Photo 5). And I saw the species on the project site, where in August 2019 a
peregrine falcon briefly captured a burrowing owl until the owl raked the peregrine’s
abdomen with its talons to compel the falcon to drop it. Because peregrine falcons are
documented within the project area and suitable aerohabitat exists, the species has a
high likelihood of occurrence.

Photo 5. Peregrine falcon foraging
in the APWRA on 17 December 2019.
At this same rock formation, |
observed a peregrine falcon capture
and consume a cliff swallow the
previous year. Peregrine falcons
are not uncommon in the APWRA,
and sightings of them increased
over the 21 years | worked there.

5-54
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5-54
All 27 species in Table 1 that have been recorded as APWRA fatalities but assigned no cont'd

classification for occurrence likelihood need to be classified with a moderate to high
likelihood of occurrence. All of these 27 species were documented in the fatality data
base as present in the APWRA, and all were killed by wind turbines because the turbines
intercepted the birds’ progress through their aerohabitat. All are documented on site,
and these very documentations prove that suitable habitat occurs in the project area.
Examples include California brown pelican, oak titmouse, yellow-breasted chat, and
California horned lark. Some of these 27 species have also been seen in ground-based
habitat in the APWRA, including California horned lark long-eared owl (Photos 6 and
7). Other species in Table 1 have yet to be recorded as wind turbine fatalities, but are
routinely seen in aerohabitat of the APWRA, including such species as American white
pelican (Photo 8). These species have at minimum a moderate likelihood to occur.

Photos 6 and 7. California horned lark and
long-eared owl in the APWRA. Chris Lyell
took the long-eared owl photo.

Photo 8. American white pelicans

flying over the APWRA at rotor height
in October 2019.
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Of the 76 special-status species in Table 1 that are volant, 41 (54%) have been contd

documented as wind turbine fatalities in the APWRA. This number of special-status
species known killed by APWRA wind turbines is larger than the number of special-
status species that occur at most places where | work as an ecologist. It reflects both the
large number of special-status species residing in the APWRA, but also the large number
migrating through their aerohabitat on an annual basis. The list of special-status
species killed by APWRA wind turbines will undoubtedly lengthen as its turbines
continue to operate and fatality monitors continue to visit the turbines. Wind energy’s
impacts are extensive. They warrant much more analysis in the DSEIR.

The DSEIR could improve its disclosure of the latest findings of APWRA’s impacts and 555

how to measure them more accurately. Readers of the DSEIR need to know of the
improvements to fatality monitoring methods and fatality estimation brought by
integrated detection trials (Warren-Hicks et al. 2013, Brown et al. 2016) and overall
detection rates predicted by body mass (Brown et al. 2016, Smallwood 20174,
Smallwood et al. 2018) and use of leashed scent-detection dogs (Smallwood et al. 2020).
They need to know of the fatality trends and of the mechanisms and factors contributing
to fatalities (Smallwood 20164, b; Smallwood and Neher 2017; Smallwood and Bell
2020a,b), and they need to know of advances in behavior surveys (Smallwood 2017b)
and the science of micro-siting to minimize collision fatalities (Smallwood et al. 2017).
All but one of the papers and reports cited in this paragraph were peer-reviewed and
published, yet the DSEIR (p. 2-29) cites a series of non-peer reviewed, unpublished
reports as the “Latest Science and Monitoring Results Regarding Avian and Bat
Fatalities.” The DSEIR neglects to summarize what was learned from the reports it cites.

5-56
The DSEIR continues the County’s SEIR-by-SEIR drift from standards that were

certified in the PEIR. For example, whereas the Diablo Winds project is acknowledged
as a repowering project that composed 20.46 MW of installed capacity in the APWRA,
the DSEIR (p. 2-26) also claims, “Because it [Diablo Winds] existed at the time of
preparation of the PEIR, it was not included in the 450 MW evaluated in the PEIR
under Alternative 2.” This excuse to not count Diablo Winds as part of the APWRA’s
installed capacity is unacceptable, because the project was approved as a repowering
project, it generates electricity just like the other projects do, and it kills birds and bats
just like the other projects do. In fact, the DSEIR attempts to have it both ways by
exempting the project from the APWRA'’s installed capacity while repeatedly using it to
make points about wind energy impacts to wildlife throughout the DSEIR. The DSEIR
(p. 3.4-61) later equates Diablo Winds turbines with other repowered turbines in the
APWRA because “they are all considered new-generation turbines relative to the rest of
the turbines installed in the APWRA.” By including Diablo Winds in calculations of
average fatality rates, the APWRA’s impacts lessen to golden eagle and red-tailed hawk,
thereby lessening the projected impacts to these same species at Mulqueeney Ranch.

In a related example, the DSEIR’s Table 2-6 redefines the APWRA as only those
turbines built since 2015 in Alameda County. It not only omits Diablo Winds, but it also
pretends as though Vasco Winds and Buena Vista are not part of the APWRA. These
two projects are located just to the north of the Contra Costa/Alameda County line, but
none of us who worked in the APWRA ever recognized Vasco Winds and Buena Vista as
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5-56
anything other than APWRA projects. All of the planning and monitoring documents contd
referred to them as part of the APWRA. The Alameda County fatality monitor worked at
Vasco Winds and Buena Vista prior to repowering, and the SRC oversaw monitoring and
mitigation at those projects until they were repowered. Vasco Winds and Buena Vista
are part of the APWRA.

According to the DSEIR (p. 2-25), “The PEIR represented a program-level evaluation of
the planned repowering of the APWRA, with focused attention on two program
alternatives of total buildout or complete repowering, either 417 MW (Alternative 1,
based on the peak level of production capacity in Alameda County as of 1998, when a
repowering program was first adopted by Alameda County) or 450 MW (Alternative 2,
based on a modest increase of less than 10% in energy production over Alternative 1).”
How the PEIR actually characterized Alternative 2 was, “...a maximum capacity of 450
MW, ... in light of evidence that the current generation of wind turbines can greatly
reduce avian mortality.” Alternative 2 was qualified by the presumption that repowering
would greatly reduce avian mortality. In fact, repowering has not done this, and the
per-MW impacts have increased with each successive repowering project.

The DSEIR (p. 3.4-96) claims “For nearly all projects and all species, predicted fatalities
are low compared to the non-repowered baseline condition.” Again, this claim is
untrue. Whereas golden eagle mortality declined at most repowered projects, micro-
siting has focused on reducing golden eagle mortality, often at the expense of other
wildlife (Smallwood and Neher 2017a). Modern turbines are clearly more dangerous to
bats (Smallwood and Karas 2009); there’s simply no question about this (Smallwood
2020). Overall, wildlife mortality is no lower at the repowered projects, and for bats and
small birds the impacts appear much worse.

Section 2.2.4 of the DSEIR (p. 2-31) makes little sense. 5-57

The citation of Table 3.4-3 of the DSEIR (p. 3.4-60) is to a Table that does not appear in 5-58
the DSEIR.

In the DSEIR (p. 3.4-88), the discussion under the heading, Tmpact BIO-8b: Potential 559
construction-related disturbance or mortality of special-status and non—special-status

raptors,’ is based on a false premise. There is no such animal as a non-special-status

species of raptor. Raptors are protected by California Fish and Game Code 83503.5,

otherwise known as the ‘Birds of Prey’ Code. All raptors are special-status species.

CONSTRUCTION GRADING IMPACTS 5-60

The DSEIR inadequately describes the grading for roads and turbine pads, and how the
grading will affect collision risk to birds and bats. It also inadequately describes the
erosion problems that result from grading for wind energy infrastructure in the APWRA.
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] 5-60
Habitat Loss cont'd

The DSEIR’s Table 3.4-6 predicts 26.02 acres would be permanently disturbed and
another 263.68 acres temporarily disturbed. Having witnessed construction of five
repowered wind projects in the APWRA, the predicted levels of disturbance seems low.
| used Google Earth to digitize the extent of graded earth in support of 20 new turbines
in the Golden Hills North project, which installed turbines that were two-thirds to half
the size of those proposed in the Mulgueeney Ranch project. The Golden Hills North
project graded 11.28 acres per turbine. At this rate, the Mulqueeney Ranch project
would require 406.1 acres of ground disturbance, which would damage 9% of plant and
wildlife habitat on the project site. However, grading at Mulqueeney Ranch would likely
need to be more extensive than that needed at Golden Hills North, because it will need
to support the installations of turbines up to 4.2 MW in rated capacity, per the DSEIR.
Photo 9 depicts what grading impacts looked like for another project in the APWRA.

Photo 9. Construction grading for a repowered wind project destroyed every ground
squirrel burrow complex encountered, which also diminished breeding opportunities
for burrowing owls and forage for golden eagles, September 2019. This view includes
only 2 wind turbine pads; the rest of the grading was for access roads.
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The true level of grading was higher than I calculated at Golden Hills North. Grading
impacts were not only lateral as | measured them from aerial imagery, but they were
also vertical. Grading bisected hills to accommodate low-grade access roads (Photos 10-
12). It severely cut slopes and flattened hill peaks to accommodate turbine pads. It
enhanced ridge saddles and breaks in slopes for turbine pads, and it created such
features where they did not previously exist. These alterations altered fine-grained wind
patterns and the ways wildlife travel on ground and by air (see below).

I note, also, that what the DSEIR characterizes as temporary impacts typically turn out
to be permanent because re-vegetation lags on graded surfaces where soils were scraped
away (Photo 13). Even 16 years after construction grading, vegetation remains sparse
where top-soils were removed. Nor do habitat impacts end after construction grading.
Graded surfaces serve as starting points for gully erosion and slope failure (Photos 14-
17), further degrading and diminishing wildlife habitat and livestock forage. Some
gullies deepen to become hazards to livestock and wildlife. Several times | began efforts
to quantify grassland lost to erosion caused by the APWRA’s wind projects, but each
time | stopped after becoming overwhelmed by it. In support of my comments herein |
used Google Earth imagery to crudely measure the lengths and widths of 28 erosion
gullies in one repowered APWRA wind project. The gullies totaled 0.0408 acres/MW of
installed capacity. This rate applied to the Mulqueeney Ranch project predicts 3.3 acres
of habitat loss to gully erosion, which added to the 406.1 acres | suggest are more
permanent than temporary, would total 409.4 acres of grassland habitat loss.

That construction grading would remove 9% of vegetation cover bears on multiple
conclusions the DSEIR makes about potential impacts to wildlife. The DSEIR
repeatedly dismisses habitat loss as an impact to various species by characterizing it as
<1% of the available habitat on the project site. Habitat loss would not be <1%, but
rather at least 9%. A loss of 9% of vegetation cover would translate into a loss of many
birds and bird nest sites.

I am unaware of any grassland bird density estimates on the project site, but | did
estimate density at a nearby site in 2007. From 21 through 23 March 2007, I surveyed
for grassland breeding birds along 14.047 km among 12 transects spaced 300 m apart
and oriented north-south across Vasco Caves Regional Preserve. | initiated the survey
from a randomly selected transect, and | recorded species, and distance and bearing and
change in elevation between myself and the nest site. | recorded nest sites of burrowing
owl, California scrub-jay, California towhee, grasshopper sparrow, horned lark, killdeer,
mourning dove, northern harrier, red-tailed hawk, red-winged blackbird, rock wren,
savannah sparrow song sparrow, and western meadowlark. Using the Haynes method, |
estimated total nest density at 1.1145 nest sites/acre. This density applied to 409.4 acres
of habitat loss would predict the loss of 456 nest sites and 912 breeding birds. Assuming
30 years of impacts, and assuming an average fledging of 2.9 birds/nest/year (Young
1948) and a generation time of 5 years, the lost capacity of both breeders and
annual chick production would total 45,144 birds ((nests/year x chicks/nest x
number of years) + (2 adults/nest x nests/year x (number of years + years per
generation))). This would be a substantial impact that the SDEIR fails to address.

5-60
cont'd
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Photos 10-12. The top images show two slopes before and after they were cut by a
road to accommodate a repowered wind project in the Altamont Pass Wind Resource
Area. Images were from Google Earth. For scale, the wind turbine at the top of both
frames was a 660-KW Vestas in the Diablo Winds project, a pickup truck is visible on
the access road in the right frame, and the blades on the ground were 55 m long. In the
lower image, the 660-KW Vestas turbine is at the left, and the southern slope visible in
the top frames has been cut (indicated by red line) for an access road.

5-60
cont'd
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Photo 13. Effects of grading on vegetation cover in the APWRA, 5 years, 8 years, and
16 years following construction and efforts at revegetation. Yellow arrows point to
some of the graded areas visible in the February 2020 Google Earth imagery, areas in
which vegetation has yet to return to normal composition and density.

5-60
cont'd
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Photos 14 and 15. Beginning with construction and continuing through project life,
soil erosion originates from access roads